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The Committee on Ju diciary met at 1: 30 p.m. on Friday,
February 25, 2005, in Room 1113 o f the State C apitol,
Lincoln, Nebraska, for the purpose of conducting a public
hear i n g on LB 2 18 , LB 280 , L B 6 32 , LB 633 , a nd LB 724 .
Senators pre sent: Patrick Bourne, Ch airperson; Dwite
Pedersen, Vice Chairperson; Jeanne Combs; Mike Flood; Mike
Foley; and M ike Friend. Senators absent: Ray Aguilar and
E rnie C h ambers .

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is our sixt.eenth day of committee hearings. We have five
bills on the agenda today. My na m e is Pat Bo urne. I
represent the 8th Legislative District in Omaha. To my left
is Senator Flood from Norfolk; Senator Friend from Omaha;
our committee clerk is La urie Vollertsen; our c ommittee
counsel is Mi chaela Kubat; Senator Dwite Pedersen is on my
far r i g h t , Dw i . t e i s f r om El k ho r n . I ' l l i n t r o duc e t h e ot h er
members as they arrive. Please keep in mind that from time
t o t i m e s e n a t o r s wi l l be comi ng and g o i ng , i n t r od uc i ng
bills, conducting other business, so if they happen to leave
while you are testifying, please don't take that personally;
t hey' r e si mp l y cond u c t i n g ot h e r b us i n e s s. I f yo u p l an t o
testify on a bill, I'm going to ask that you sign in in
advance where those two gentlemen are sitting. That's what
we call our on-deck table. P lease print your in formation
accurately so that it can be e ntered into the permanent
record. Following he introduction of each bill I '1' a sk
f or a show o f han d s t o se e h o w many peopl e p l a n t o t est i f y
on a particular measure. We will first h ear proponent
testimony, then opponent testimony, then we' ll hear neutral
testimony, and t.hen the senator will have an opportunity to
close. When you come forward to testify, please state and
spell your name for the record. All of o u r hearings are
transcribed. Your spelling of you last name, first and last
name, will help ou r tr anscribers immensely. Due to the
la ge number of bills heard here in the Judiciary Committee,
we do utilize the timer lights w h ich I ref er to as the
"Kermit Bra shear M emorial L ighting System." Senators
i n t r o d u c i n g b i l l s g et f i ve mi n ut e s t o op en a n d t h r e e m inu t es
to close should they choose to do so. All other testifiers
get three minutes, exclusive o f any que stions that the
committee ma y ask. The blue lig h t will go on at
three mi.nutes; the yel low light is one-minute warn' ng; and
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then when the light turns red we ask you to co nclude your
tes t >mony . The rules of the Leg islature s tate t h at
cell phones are not allowed, so if you h ave a cel l phone
please disable it. Reading someone else's testimony is also
not al l owe d . We wi l l a l l ow yo u t o su b mi t so meone e l s e ' s
testimony but we won't let you read that into the rec ord.
With t . h a t , Se n a t o r Th o mpson t o op e n o n Leg i s l a t i ve Bi l l 2 80 .
As he makes his way forward, could I get a show of hands of
t hose here to testify in support of this bill? I see on e .
Those in o pposition? I see none. Those neutral? Doug,
welcome.

L B 280

DOUG KOEBERNICK: Tha n k you , Sen ator Bo urne . For the
r ecord , my name is Doug Koebernick, spelled
K-o-e-b-e-r-n-i-c-k. I'm the legislative aide for S enator
Thompson who is unable to make it today. LB 280 was brought
to her b y the Attorney General. Cur rently, physicians,
medical institutions, nurses, school employees, and social
workers are r equired to re port that they have reasonable
cause to believe t.hat a child has been subjected to abuse or
neg'ect or observes the child being subjected to conditions
or circumstances which reasonably would result in abuse or
neglect. LB 280 would add com mercial fi lm pr ocessors,
photographic print processors, and compu ter service
providers to this list of mandatory reporters. This bill
would als o re quire that t hose p rofessions report the
observation of c hild pornography or s exually exp licit
c onduct i nv o l v i ng a mi no r . Tha t ' s a l l I h ave . I h av e J e f f
Lux from the Attorney General's Office that will follow me.

S ENATOR BOURNE: Thank you . Are there que stions f o r
Mr. Koebernick? Seeing none, thank you. First test fier in
s uppor t .

J EF'F' L U X : (Exhibit 7) Good afternoon, Chairman Bourne and
members of the committee. My name is Jeff Lux, L-u-x, from
the Attorney General's Office, speaking in support of LB 280
which basically amends the c hild abuse and r eporting
statutes zn t.his state. It recognizes that child porn is
evidence of ch ild a buse and also includes those people in
our s o c i e t y whi ch w o u ld be m o s t l i kel y t o d i s cov e r t ha t t yp e
o f e h >I d a b us e e v i d e n ce . Ch i l d po r no g r a phy i n a nd o f ; t se l f
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s illegal, but the image is also evidence of child abuse in
and of it self. It 's a memorialization of t h e sexual
exploitation of that specific child, so it 's no t just a
picture. Because it is evidence of child abuse it does fit
under this statutory scheme for reporting of c h ild abuse
because the discovery of child pornography is just like the
disco rery of a bruise that a teacher might discover. It ' s
discovery of ev idence of child abuse. So it needs to be
reported so t.hat we c an prosecute the s e typ es of
c r i mes  -child pornography, possession, manufacturing, and
d i.st r i bu t i o n  - and a l s o g i v e s l aw e n f o r c ement t h e ab i l i t y t o
forward those images to the National Center for Exploited
a nd Missing Children for their victim database so t hat w e
can identify these children. Wi th the advances in modern
technology, the I nternet, digital cameras, there are
additional members of ou r society that are going to come
across evidence of c hild abuse, and t hat's the film
processors and computer tech people. Say, somebody brings a
computer to Best Buy. That per son at Be st Buy who is
supposed tc fix their computer comes across child porn, that
would be something t.hat we want to get them involved in the
process to re port that . So we ' re going to give them
cr i m i na l a nd c i v i l i mm u n i t y t o h ave t he m re po r t . And t h i s
wil' prevent the f u rther exploitation of that child and
p revent t h e sp r e a d o f ch i l d p or n o g r a p hy . Tha t ' s al l I h ave .
In conclusion, there are other states that have similar laws
o n the books. Missouri and South Carolina almost have t he
same type o f language that co vers mandatory reporting.
Texas doesn't have the same type of language but it c overs
the same i.ssues. South Dakota has specific language which
covers for computer tech people to mandatorily report. And
there are other states w h ich c over f ilm an d print
processors; those are Co lorado, California, Maine, and
Wash ngt on . Than k you .

SENA OR BOURNE: Thank you . Are there que stions for
Mr. Lux? Mr. Lux, in addi tion to ...Dwite or Senator
P edersen do y o u h av e a q u e s ti o n ?

SENATOR Dw. PEDERSEN: Go ah ea d .

SENATOR BOURNE: Mr. Lux, in addition t o providing an
immunity, does it create an obligation to report in certain
c i r c u mst a n c e s ?
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J EFF' L UX : Th e statutory scheme that's already set up does
create an obligation. There is a violation if you willfully
fail to report. So if you come across something that is
cni l d p o r n o g r aphy i n t h i s s i t ua t i on t he r e w o u l d b e a . . . i t ' s
a Cl a ss I I I mi s demeanor . Bu t t.ha t ' s a l r ea dy xn t he
statutory scheme which a lready covers doctors, nurses,
teachers, for any type of child abuse that they uncover. So
we didn't add anything with regard to violations; that was
p rev i o u s l y i n t he s t a t ut e .

S ENATOR BOURNE: Well, does...if the bill w ere to pas s ,
doesn't a commercial film processor or a computer service
provider now have an obligation to report?

JEFF LUX: Right now, it de pends on how you re a d the
statute. The statute has doctors, nurses, school people,
and t he n x t say s "or anyone other." A n d that language is
kind o f amb i g u ou s so t ha t ' s w h y w e w a n te d t o spe c i f i cal l y
put these people in the statute. Commercial film and print
processors a l r ead y h a v e ci v i l a nd c r i mi na l i mm uni t y i f t hey
choose to partake and put themselves into an investigation,
but they are not mandated to. So that's why we amended that
section so that it 's c onsistent throughout the bill. So
under the statutory scheme for reporting, they r eceive
i mmunity , cr i mi n al and ci v i l i mm u n i t y . We add e d t h e m, a n d
then under the print and processor statute that was already
there we ad ded the computer people to that so that it was
c ons i s t en t .

SENATOR BOURNE: If an emp loyer had an IT d epartment-I
think that would meet the definition of a computer service
p rov>der  -what if a representative from that IT department
found through audit or s imply happening upon an employee
looking at pornography would they have a n ob ligation to
r epor t ?

JEFF LUX: Y es. T hat's kind of one of the examples that we
were thinking about when t his c ame a bout t hat if for
whatever reason an employee leaving the company, the IT guy
comes in to refurbish the computer for the n ext employee,
happens to come across what he thinks is child pornography,
yeah, we want those people involved; we want them to report
that. so that we can...

SENATOR BOURNE: But it's not just child pornography, it' s
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sexual l y expire.cit conduct, as well, isn't it?
JEFF LUX : Well, tha t would be . ..that would...sexually
explicit conduct then, like on a computer or print or a film
processor, would be images, pictures, jaypegs, anything like
t hat w h i c h w o u l d e n d u p b e i n g p i c t ur e s o r f i l m- t y pe on a
computer .

SENATOR BOURNE: I c an understand giving a commercial film
processor immunity, or even a computer service provider
immunity, but I 'm st ruggling as to why we would force an
obligation on an employer to report its employees in th i s
regard. And what if the individual...would it cause an
employer to set up a mechanism by which they can document an
e mployee' s c o n duc t ?

JEFF LUX: I gu ess I am not un derstanding the qu estion.
Would they have to document the fact that they did discover
t h i s ?

SENATOR BOURNE: What if you have a business, you ha ve
20 employees, you have a big enough business that you have
an IT department, and you don't have any mechanism by which
to screen what y our e mployees are l ooking a t on the
Internet. Would this bill, should it pass, put on y ou an
obl gation to s et up such a mechanism for screening your
e mployees ' co n d u c t ?

JEFF LUX: No, it doesn't set up a mechanism where you have
to proactively go out and search for what your employees are
doing, but if you do happen come across it in your business
in whatever duties you were doing as an em ployee, if you
were to come acr oss i t then you would be obligated. But
there is no mandate that you have to ac tually search out
what your employees are looking at, what they have on their
c omputer .

SENATOR BOURNE: Just reasonable cause to believe.

JEFF LUX: Right. So if you were to come across it, then we
wou' d expect you to report rt but we don't expect you to
act v e l y s ear c h.

SENATOR BOURNE: Further questions for Mr. Lux? Senator
Pedersen .
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SFNATOR Dw. PEDERSEN: Th a n k y o u , S e n a t o r B o u r n e. Mr . Lu x ,
I'm going to stretch it away from this bill probably just a
l i t t l e b i t bu t I was . . . wh e n i t come s t o co m p u t e r s I am
pretty ancient. I can turn one on and can type what I have
to into one and do my own reports and stuff on it, but
Internet I have but I... We just had a state employee not
too long ago w h o was fired fo r ha ving porn on a state
computer, and the way I understand it it was some of t.his
pop-up stuff. And I had to be shown what that pop-up stuff
was t.he other day. This wouldn't touch anything like that,
would i t ?

JEFF L UX : Th i s i s k i nd o f mo r e f oc u se d o n c hi l d . . . f i r st o f
a l l , ch i l d po r n o g r aphy . A l o t o f t he pop - u p s t u f f , ev en i f
it says teens or whatever, is actually legal pornography,
and this doesn't cover that kind o f po p-up o f le gal
pornography that would pop up at a work setting for whatever
reason. This is foc used more on child pornography and
actually on whether the stuff was actually on the computer.

SENATOR Dw. PEDERSEN: But if they, if somebody happens to
get that through just searching or whatever on the Web and
stuff and get that kind of stuff, doesn't it lock into t he
computer somewhere anyway that they even viewed that?

JEFF' LUX: Well, yeah, and one of the reasons that...okay,
that. it's kind of let's err on the side of telling law
enforcement, because then law enforcement can get that image
and determine whether it is in fact child pornography. The
Nat.iona l C e n t e r fo r Mi ss i ng an d Ex p l o i t e d Ch i l dr en , t ha t ' s
one of the things they do o ut in Washington. Law
enforcement agencies will send them images and they have a
d ifferent cri teria to determine, number one, is this
actually a child or not. And so they have a database out
there that has a known series of child pornography so that
if we come across something we can ask them, hey, have you
seen th s p icture before, and then we can determine, yes,
thi s i s a k no wn v i ct i m , t hi s i s ch i l d po r n o g r a p hy . Or i f i t
i s someth i n g t h a t m a yb e we k n o w who t h e ch i l d i s , we t e l l
t .he N a ti on a l C e n te r , bu t . . . So i t mi gh t n ot end up be i n g a
case where we wou l d prosecute somebody for c hild
pornography, but the second half of it would be to put that

t he d a t a b a s e .
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SENATOR Dw. PEDERSEN: Back to this bill, this bill is more
into reproduction of that kind of stuff that they would take
o'f from the computer, is that right?

JEFF LUX: Yeah. I mean I guess this bill is kind of, when
we were thinking about the child pornography is evidence of
child abuse, when we were thinking about, well, we should
fit this under this a buse r eporting statute, we were
thinking more in terms of, like when we were doing this we
had three calls just out of Omaha. A guy from CompUSA
called who was fixing someone's computer, came across what
he believed was c hild pornography on t his cus tomer' s
computer, gave law e nforcement a call. So we know that' s
kind of the situation we' re talking about- come a cr o s s
something at wo rk; you know, the IT guy comes across child
pornography at work. It might be downloaded; it might be on
the hard drive; that type of stuff. So that we can get
those cases and see if there is a prosecution and inform the
Nat onal Center about those images that we found.

SENATOR Dw. PEDERSEN: Th a n k y ou .

J EFF LUX : You ' r e we l c o m e .

SENATOR Dw. PEDERSEN: App r e c i a t e you r .

SENATOR BOURNE: Tha nk you. Further questions? Nr . Lux,
the individual working at Computer USA, was he processed or
prosecuted in some way, or sued by the person he reported?

JEFF LUX : No, not that I know of. He just called Omaha
Po'i.ce and that's about as far as I was aware at the time.

S ENATOR BOURNE: Do commercial film processors today, i f
they were t o receive film to be developed, would they, do
they report that now?

J EFF LUX: I'm not aware. I mean, under the statute a n d
apparently this has come before the Legislature before so
I'm certain that the industry does know that if they do come
across that, under the current law they don 't have the
obl i g a t i on t o r epo r t but may r ep or t , and i f t h ey d o r epo r t
then hey are given civil and criminal immunity. But I'm
not aware of in the last year or so whether any of those
f lm and print processors have made a report of discovering
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chi l d p o r n ogr aphy .

SENATOR BOURNE: Than k you. Fur ther questions? See ing
n one, t h a n k y o u .

JEFF LUX: Th a n k y o u ve r y m uc h .

SENATOR BOURNE: We' ve been joined by Senator Combs. Next
testifier in support? First testifier in opposition? Are
there any neutral testifiers? Closing is waived. That will
conclude the hearing on LB 280. Senator Stuthman to open
o n LB 2 1 8 .

L B 2 18

SENATOR STUTHMAN: Good afternoon, Senator Bourne and
members of the Judiciary Committee. I'm Arn ie St uthman,
S-t-u-t-h-m-a-n, and I serve the 22nd Legislative District.
I ' m here to in troduce LB 218 which p rovides important
clarifications of defin itions of findi ngs in the
i nvest . g a t i o n o f ch i l d abu s e and ne gl e c t . Fo l l owi ng my
int r o duc t i o n o f t h i s b i l l y ou wi l l h ear f r om N ancy Montanez ,
director of He alth and Human Services. Nancy will provide
s peci f i c s a b o u t he b i l l and wi l l be ab l e t o r esp o n d i n m o r e
detail about the operation of the Child Abuse and Ne glect
Register. My reason for introducing LB 218 is a simple one.
State law i s sometimes confusing enough. We ought to make
i t as simple as possible t.o understand. With the bes t
i n te n t i o n s, l angu a g e wa s u sed i n t he i n t r o duc t i o n o f ou r
state's child abuse laws years ago, have b een f ound o ver
time to be confusing to staff who work in the area but, more
i mpor t a n t l y , con f us i ng t o t he g ene r a l pub l i c . Let me g i ve
you a few examples. The current statute uses t he terms,
central register and central registry. One is the listings
of individuals who have abused and neglected children. The
other is a system t o track the status of investigations.
Which i s wh i ch ? Cl ea r l y , t h e t e s t i mon y w o n ' t t e l l y ou . And
so why not call it. what it is? Chan g e the te rm central
registry to tra cking s ystem a nd eliminate the confusion.
Here's another example. Current st atute, specifically
outlines the terms to be used when an investigation of abuse
and neglect is completed. The terms of court substantiated
pet i t i o n t o be f i l ed i n conc l us i v e a nd u n f o u n d ed . I f y ou ' r
like most pe ople, the ter m inconclusive m eans that you
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cannot conclude that enough of something has h appened.
However, th i s fin ding is used to identify agency
substantiated cases. Those that have not been pr ocessed
through the court system but where there is a preponderance
of e v i d e nc e t h a t t he abu s e or neg l ec t i s mor e t han I ke l y
than not to have occurred. And so why not call it what it
is? Change the term, inconclusive to agency substantiated
and eliminate t.he confusion. I believe the definitions and
clarifications in this bill are simple yet needed changes.
Again, Nanc y w i l l be f o l l owi n g m e a nd p r o v i d e y o u w i t h mo r e
detailed descriptions of child abuse and neglect systems. I
wil l ho p e t o t r y t o a ns we r a n y q u e s t i o n s b u t I t h i nk i f you
have a n y que st i o n s I wou l d ap p r e c i a t e i f y ou w o u l d r e f e r
those to Nancy Mont.anez, our director.

SENATOR BOURNE: Thank you. Are there questions for Senator
Stuthman? Seeing none, thank you.

SENATOR STUTHMAN: Tha n k y ou .

SENATOR BOURNE: Can I get a showing of hands of those here
to testify in support of this bill? I see three. Those in
opposition? I see one. Those neutral? I see none. First
p roponent ? And t hen t h e ot he r p r opo n e n t s , i f y ou ' d
make...come forward. he other proponents to the bill, if
you'd make your way to the on-deck azea and sign in. So if
you' re in support of the bill, make your way f orward and
sign in. We' come.

ROGER S.ORTENBECKER: Thank you . Chair man Bo urne and
members of th e Jud iciary Committee, my name is Roge r
Stortenbecker. I 'm providing this testimony on behalf of
the Nebraska Association...

SENATOR BOURNE: Excuse me. S ir?

ROGEP. STORTENBECKER: Ye s .

SFNATOR BOURNE: Could you spell your last name for us?

ROGFR STORTENBECKER: I'm sorry. Of course. Stortenbecker
is a tough one, S-t-o-r-t-e-n-b-e-c-k-e-r.

SENATOR BOURNE: Tha n k y ou .
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ROGEP. STORTENBECKER: You ' re welcome. I 'm t estifying on
behalf of the Nebraska Association of Homes and Services for
Children and its 15 members of ...providers th at off er
outpatient and inpatient, residential services in Ne braska
to children and their families. T h e association supports
LB 218 with a recommendation that it be amended to sp ecify
that the t racking system alone does no t co nstitute a
preponderance of evidence to be used by the d epartment to
substantiate abuse and neglect. As written, the tracking
system could include the names of people who h ave b een
reported but not determined to have committed abuse/neglect
by the court or court pending or any previous departmental
decision about preponderance. A n d we would like to guard
against the v o lume o f re ports alon e as being the
preponderance of evidence as an indicator but not by itself
a preponderance of evidence. I'd be happy to answer any
q uest i o n s .

SENATOR BOURNE: Than k y ou . Ar e t he r e
Mr. Stortenbecker? Seeing none, thank you.

ROGER STORTENBECKER: Y ou' re welcome.

SENATOR BOURNE: Next testifier in support?

NANCY MONTANEZ: (Exhibit I) Good afternoon, Senator Bourne
and members of the Judiciary Committee. My name is Nancy
Montanez, M-o-n-t-a-n-e-z. I am the dir ector o f the
Department of He alth and Human Services. I would like to
thank Senator Stuthman for introducing this bill on be half
of the H ealth and Service system. I'm here to testify in
support of LB 218. LB 218 provides important clarification
o f d e f i n i t i on s o f f i nd i ng i n t h e dep a r t m en t i nve st i g at i on o f
child abuse and neglect. Specifically, the bill addresses
four key points. First, LB 218 adds definition to the term
subject of a report o f ch ild abuse and neglect defining
subject as the person or persons identified as r esponsible
for the c hild a buse o r ne glect. Second, it strikes
references to the special state abuse o r ne glected child
registry and r eplaces it with the term tracking system and
specifies the requirements for the system. Cur rently, the
statute uses the term registry to refer to the tracking of
cases investigated but. also use the term register to refer
t he s y s t e m c o n t a i n i n g t he na mes o f i nd i v i d ua l s w h o h a v e b e e n
found to have abused or neglected children. Use of the two

quest i on s f o r
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similar terms have caused confusion and L B 218 e liminates
that confusion. Third, it provides for clarification and
change to the statutory definition of fi ndings o f child
abuse or neglect. Current statute defines four categories
o f f i nd i n g : cou r t sub st an t i a t e d, pe t i t i on t o be f i l e d ,
i nves t i g a t i on i n con cl u s i v e , a nd un f o un d ed. LB 2 18 ad ds
descriptive language to t he clas sification of court
substant.iated and replaces the petition to be filed with the
classification of co urt pending. The bill also eliminates
the term inconclusive as a finding and replaces it with
agency substantiated. The current finding of inconclusive
understandably implies that we were un able t o determine
whether or n ot ab use o r neglect occurred. How ever, the
current finding of unfounded is used in th ese situations.
We d ef i n e t h e cu r r e nt f i n d i ng o f i nco nc l u s i r e as a
determination by preponderance of the evidence and the abuse
or neglect was more likely than not to have occ urred.
Therefore, the proposed term of agency substantiated more
clearly reflects our operational definition of this finding.
LB 218 adds s p e c i f i c l an g u age p r o v i d i n g t he su b j e ct o f a
report may authorize individuals or organizations to receive
information from central registry entries pertaining to that
person . I n f o r mat i on i s l i mi t ed t o t he da t e o f t h e a l eg ed
abuse or neglect in the classification of the case. hese
changes may seem minor to some. However, they are important
changes and w ill help ou r staff clearly understand their
work and to help the general public understand the findings
as we assess reports of abuse and neglect. And I appreciate
Senator Stuthman's attention to this area and urge you to
support this bill.

SENATOR BO'JRNE: Thank you . Are there que stions f or
Ms. Montanezg Seeing no ne, thank you. Next testifier in
s uppor t ?

KATHY MOORE: (Exhibit 2) Senators, I'm K athy Moore,
di r e c t. or o f Vo i ce s fo r C hi l d r en i n Neb r a s k a . Th at ' s Mo o r e ,
M-o-o-r-e. I'm here to urge you to support this bill and
advance it qu ickly. This is an issue that has been of
concern for years and I think it is almost such a simpl stic
or si.mple concept t hat it tends to not get enoug h
legislative attention. It's advanced to General File a time
o r wo . . hope it will advance quickly. I hope that : can
persuade one of the senators to make this a priority bill
and that we can see this problem solved this year. The
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rssue of the central register is critical to employers as we
see the increased attention that child abuse has gotten in
o ur state. We need this step to be abl e to build th e
conf>dence in the central register and to enable employers
and other folks to utilize it to truly determine safety of
c hi l d r e n wh o m i g h t be i n t he ca r e o f i n d i v i du a l s t ha t t r u l y
are on the register. I'd be happy t o re spond to an y
questions. I t h ink that the concept of what this bill does
has been very clearly laid out and you probably don't need
me to d o t h at a ga i n .

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Ms. Moore? Seeing none, thank you.

KATHY MOORE: Tha n k y ou .

SENATOR BOURNE: Next testifier in support? First test fier
in opposition? Are there other opponents to the bill? Are
there any neutral testifiers?

TIM BUTZ: (Exhibits 3, 4) Senator Bourne, members of the
committee, my name is Tim Butz, B -u-t-z. I'm executive
d rec t o r o f Ame r i ca n Ci v i l L i be r t i e s U n i o n N e b r a s ka . We
agree w i t h t h e i n t en t o f t h i s b i l l and t h i nk t h at , i n dee d ,
this whole child abuse registry needs clarification, needs
streamlining. But we' re concerned about the categorization
that will remain following I,B 218. And, unfortunately, the
page isn't here. Attached to my written statement there's a
case out of the Lancaster County district court where the
ACLU represented a wo man who had been found to be in the
thrrd category, where no court proceedings were initiated
against her. The fact sit uation on it was that she had
bathed her child and took the child to the emergency room
f o l l o w i n g b at h i ng b e c a use t h e sk i n w a s t ur n i n g r e d . I t was
reported to CPS. CPS and the police came out. The police
officer opened the wa ter h eater cabinet in h e r rented
apartment and found out that the prior tenant had the water
heater jacked up . He turned it down, case closed, no
further action. Eight years later she's g raduated from
nursing school and tr ies to get a job and she can't get a
job. Why can'" a nurse not get a job i n thi s env ironment
where nurses are so needed and wanted? Finally, one of the
emp'oyers tells her that she's on the child abuse re gister
whxch she ha d n ot been aw are of. Now that problem has
a l r e ad y be en cu r ed . T he department i s now giving



Trusser p' Prepared by the Clerk of the Legislature
Transcriber's Office

LB 218Committee on Judiciary
F ebruar y 2 5>, 2 0 0 5
Page 13

notification when they place people on the register. But we
represented her i n an attempt to get her removed from the
regi.stry through the department, was unsuccessful in d oing
that, took it to Lancaster County Court. The court decision
is attached to our written statement there and it was, you
know, 3udges are pretty restrained when they make decisions.
But the language in this case I think is meaningful. The
fa l i n gs o f t he p i t i f ul re co r d o n t h i s ca se g o o n an d o n .

is not necessary to provide a laundry list. At best,
his record is nonexistent. At worst, the series of events

t > w h i c h t he p l a i nt i f f h as bee n sub j ec t e d ex em p l i f i es
government at its worst. The executive branch may not have
its way at all costs and without regard to the rights of the
individual citizens to reason and fairness. And that's what

;:an' hrough this bill i s we wa n t s ome r eason and
fairness in these classifications. I talked to Lori Stout
f oz; Senator Stuthman's office this morning. I think there
w I' be some subsequent discussion between her and our legal
d rect. or trying to work ou t some language that might be
acceptab' e to H HS , to the ACLU , a nd to the b ill ' s
proponents. The sec ond h andout that you' re getting is a
draft of a brochure that's mentioned in my written testimony
also. We did that because we feel CPS is not doing an
adequate ; ob o f i n f o r m i n g p eop l e of t he i r r i gh t s i n a l l
cases. It's not a universal problem but I offer the exhibit
simply because it i:elps explain the rights that people have
when they' re undergoing this investigation.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Butz? Senator Flood.

SENATOR FLOOD: Mr . Butz, thank you for you r testimony
t oday . I gue ss I wo u l d l i ke t o kn o w a l i t t l e b i t mor e abo u t
what happened at the Health and Human Services hearing that
you were required to have before you went to the La ncaster
County district court..

TIM BUTZ: I ca n have my legal director call you and brief
you on that. I wasn't present. I don't know. I know th at
the district court on loo king at it felt that there were
irregularities in how the...they didn't affect the fox was
guarding the henh ouse kind of approach. I t was
predetermined pro forma. There was no sub stantive due
p rocess . 'There w as pr o ced u r a l du e p r o ces s bu t not
s ubsta n t i v e d ue p r o ce s s .
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L B 218 , 724

SENATOR FLOOD: I' ll look forward to that phone call. Thank
y ou ver y m u c h .

T IM B U TZ : And I ' l l make su r e s h e d o e s g i v e y ou t ha t ca l l ,
s '- r .

SENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, . h a n k y o u .

TIM BUTZ: Um-hum, thank you.

S ENATOR BOURNE: Next testifier i n opp osition? Firs t
testifier neutral? Senator Stuthman to close.

S ENATOR STUTHMAN: Thank you, Senator Bourne and members o f
the Judiciary Committee. The opposition that you have just
heard, you know, I'm sure that w e c an ho pefully work
something out so we can get this bill to move on. So I'm
willing to work with them and so that we can go through this
process very smoothly. So that, I think, we can work out
a nd, ho pe f u l l y , y ou p eop l e wi l l see f i t a f t e r we co m e u p o n
that agreement that you will be able to move this out.

SENATOR BOURNE: T ha n k y ou . Questions for Senator Stuthman?
See;ng none, that will conclude the hearing on LB 218. And
before Senator Stuthman opens on LB 724, could I have a show
of ha..ds of those here testifying in support of this next
bil'? I see three, four. Those in opposition? I see o ne,
two, three, four. Those neutral? I s ee one. Would the
proponents of this measure make your way to the on-deck area
and sign in, please? Senator Stuthman.

LB 7 24

S ENATOR STUTHMQJ: Thank yo u, Senator B ourne an d goo d
afternoon again and members of the Judiciary Committee. I'm
A rn'e Stu thman, S-t-u-t-h-m-a-n, and I represent t h e
22nd Legislative District. And I'm her e before yo u to
introduce LB 724. As a member of the governor's task force
zn 2003, I have firsthand knowledge of some of the problems
that face ou r st ate w ith c h ild a buse and reporting and
i nvestigating. Last year Senator Landis introduced a bil l
that would m ake major ch anges t o the current system by
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creating a statewide investigation and prosecution center
under the authority of the Attorney General. Unfortuna ely,
that bill did not pass last year. Instead, additional funds
were invested in our current system in hopes of improving
what we already have. LB 724 would create a pilot project
modeled after last year's bill but in a much smaller scale
and an experimental scale. Ma ny of th e fo lks t hat wi ll
testify in op position of LB 724 will t ell you that our
curren t sy s t e m i s i mp r o v i n g . I agr e e a nd I know i t wi l l
take som e time to see the effects of last y ear' s
legislation. That's why I'm encouraging this committee to
l ook ca r e f u l l y a t. t he i mp r o v ements t h a t ar e b ei ng m ad e w i t h
the current system and to ma ke sur e tha t if LB 724 is
enacted, that it will enhance our knowledge as a state and
at the same time ensure that w e are gi ving ou r current
program enough time to work with the funding from last year.

SENATOR BOURNE: Thank you. Are there questions for Senator
Stuthman? Seeing none, thank you. The committee has been
joined by Senator Foley from Lincoln. First t e stifier in
s uppor t ?

SENATOR CORNETT: Good afternoon, Senator Bourne and members
of the J udiciary Committee. I know it's a little unusual
for a senator to come up and testify on behalf of ano ther
senator's bill but I had a number of people come to me as a
former law enforcement officer and ask me to give my opinion
o n t h i s b i l l a nd t o t e s t i f y . Th er e i s not h i ng mor e t r ag i c
than going to a call , a radio call, and finding a child
that's been beaten to death except for finding out that that
eh>Id has been in the system or abuse has been reported and
they' ve fallen through the cr acks. This hap pens t oo
frequently in this state. Senator Stuthman testified that
the system i s im proving and I agree w ith him. It xs
i mprov ing bu t i t i s not i mp r o v i n g f a s t eno u gh . Si nce t he
recommendations last year, five more children have died.
Fou of those had been reported in th e s y stem and f e ll
t hrough t he cr ac k s . Thi s b i l l wou l d g i v e u s so mewhat o f a
double safet . We'd allow the reports to go to a central
area so we would no t have t h e pr oblem of the children
fal ' xng t h r o u g h t h e cr a cks . An d I know t h a t t he r e ' s a sma l l
fiscal note with this but you have to rem ember, t his is
abo t the c h ildren and their safety in this state. han k
y ou. Do y ou ha v e a n y q u e s t i on s ?
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SENATOR BOURNE: Tha n k yo u . Questions for Senator Cornett?
S enato r P e d e r s e n .

SENATOR Dw . P EDERSEN: Than k yo u , Sen a t o r Bo u r n e . Sen at or
Cornett, it is not unusual. I have done it many times f or
or against. If you have an issue, you' re just as much of a
cit' zen as anybody else i n th i s wh ole s tate. And I
appreciate your testimony. Thank you.

SENATOR CORNETT: T ha n k y ou .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in support?

JliM GORDON: (Exhibit 5) Chairman Bourne and members of the
Judiciary Committee, my name is J i m Gordon, G -o-r-d-o-n.
I'm an a ttorney in p rivate practice here in Lincoln and
appear here today as a member of t he Foster C are R eview
Board. I believe that I have been confirmed, although I'm
not certain of that and that was yesterday. But I hope that
I have and, in any event, I am on t he bo ard as a newl y
appointed member. I ' d like to briefly describe the issues
the Foster Care Review Board has identified with the process
o f r e c e i v i n g c hi l d ab u s e r ep o r t s a n d wi t h i nve st i g at i on s . I
will also briefly describe why these findings led the board
to support the concept of a single managed lead agency for
child protection. And that is at the heart of LB 724. The
Governor's Task Force on Children echoed the need for this
concept in its final report, in recommendation 4.2 of th at
report, a c opy w hich has been provided for the members of
the committee, I'd like to make this quotation or cite this
q uota t . i o n . "Well-trained prosecutors directing a ]oint
response to reports of serious child abuse by a tea m of
tenac'ous and experienced investigative professionals seems
to be the answer to many of the p roblems the Task Fo rce
u ncover e d . " The Foster Care Review Board agrees with that
assessment. The Foster C are R eview Board also has

den 'fied a consistent pat tern of problems w thin
vidual agencies and with coordination between agencies.

f o l l o w i n g i ssu es we r e i d ent i f i ed : 1 . Whe n t he boa r d
e...pted to report safety concerns with the placement of

ch ' Bren in ou t-of-home care; 2 . W hen the board examined
esponse to ch ild a buse reports made p r ior to some

children's deaths from abuse; 3. Last year when the board,
at the governor's direction, examined the response to abuse
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r eports received by Child P rotective Services over a
12-month period; and, 4. When the Foster Care Review Board
researches if there have b een an y child a buse r eports
against a foster home or group facility each reviewed child
lives in as part of the case review process. T h e types of
problems identified were these. The first wa s p oor
screen ng and investigation of c hild abuse o r ne glect
reports. The sec ond wa s co mmunication failures between
Child Protective Services and local law enforcement. The
third, law enforcement officers responding to the child
abuse cases having little training in a specialized type of
inves t i g a t i o n . And f o ur , l i t t l e or n o supe r v i s i on o f t he
decisions. Many of the problems are due to the structure of
the system itself. By this I mean t hat ca lls r egarding
children being abused and neglected go to Child Protective
Servi ce s w h i c h i s a d i v i s i on o f t he D e p a r t ment o f H e a l th an d
Human Services, but they are not the ones who are first to
i nves t i g a t e . I f t he Ch i l d Pr o t ec t i v e Ser v i ce wo r ke r
correctly evaluates the call and forwards the report, then
it is one of the 3,861 certified officers from one of over
200 city law enforcement agencies, 93 sheriffs' offices, or
State Patrol who actually conducts the investigation. Few
specialized officers are ava ilable and tho se who are
avai l a b l e ar e mai n l y i n L i nco l n a n d Omaha. Ea c h of t he se
law enforcement agencies and CPS are managed independently.
In addition to the difficulties with coordination there are
also issues within each silo, each structure, segment of the
structure. Seri ous i ssues with ho w Child Protective
Services decides which calls should be investigated and what
pr i o r i t y l ev el . I n my wr i t t e n t e st i m o ny , I ' v e po i nt e d o ut
several of the bullet points under that. May I b e allowed
t o c o n c l u d e , S e n a to r ?

SENATOR BOURNE: Yea h , p l ea s e .

JIM GORDON: Thank yo u. Children's lives depend on who
answers the phone, wnether they decide there should be an
i n res t i ga t i on a nd who kn ock s on t he doo r . I nve s t i g at i on
q uality =an not only make the difference between life a nd
death for c h ildren and c a n also dramatically affect tie
chi l d r e n ' s qu al i t y o f l i f e and f u t ur e p r odu c t i v i t y . The
board has co nsidered what is needed to solve the deficits
with the structure of the child protection that I have just
described. The boar d rec ommends the state Legislature
designate a lead agency r e sponsible for a consi stent
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response to child abuse and neglect reports. A lead agency,
with clear lines of authority and accountability, would
ensure t.hat each of these essential processes work wi th
optimal efficiency. LB 7 2 4 provides a pilot project for
that lead agency concept. Thank you.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Gordon? Seeing none, thank you.

JIM GORDON: Thank you, Senator.

SENATOR BOURNE: Appreciate your testimony.

JIM GORI ON: Thank you.

SENATOR BOURNE: Next tes tifier in support? (See also
Exhib i t 6 )

TAMMY PETERSON: Senator Bourne, members of the c ommittee,
my name is Tammy Peterson, P-e-t-e-r-s-o-n, and I'm the
supervisor with the Foster Care Review B oard. I 'm here
today to ex press my support for LB 724. For seven years
prior to my employment with the Foster Care Review Board, I
was a C PS worker f or the state of Nebraska Department of
Hea'th and H uman S ervices. In that capacity, I was
responsible for investigating allegations of child abuse and
neglect. In 2004, the governor granted permission for the
Foster Care Review Board to review over 22,000 intakes over
a one-year period. These intakes are the receipt of child
abuse and neglect reports and the response following that
receipt. I was the lead researcher on that project due to
my experience with t .he Department of Hea lth and Hum an
Services computer system referred to as nFocus as well as my
chi l d wel f a r e know l e d ge . Th i s i s wha t ou r cu r r e n t C hi l d
Protective Service system looks like. I believe you' ve been
provided with a smaller copy of this chart. for you to refer
to. Wh at we currently have is a two siloed system. On the
left is the process involving the CPS system and the right
represe.. s law enforcement's possible responses to a child
abuse cr neg' ect report. In the cen ter are t he co mmon
b reakdowns . As you c an see , t h e sys t em app e a r s v e ry
confus ng and because the two s ystems are n ot re gularly
communicati.ng, there ar e fr equent system breakdowns. CPS
works wi.th safety while law enforcement investigates whether
or not a crime has occurred. While I believe both s ystems
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are trying to pr otect children, the two systems are not
always working together. This is a system with which I
worked for seven years as a CPS worker and, u nfortunately,
this is the system that has failed to keep many children in
our state safe. Of the 32 children that were killed by a
parent or a caretaker that was researched by the Foster Care
Review Board, approximately 19 of those children were known
t o the syste m . One s pecific cas e inv olves a
one-and-a-half-year-old child who d ied in early 2003 as a
result of shaken baby syndrome. Her mother has been charged
with he death. A CP S worker had been t o the ho m e and
observed the child with blood on her nose, a fat lip, and a
f ading b l a c k e y e . The w o r k e r d i d n ot f ee l t ha t t he i n j u r i e s
were consistent with the mother's explanation as to how the
child received them. The child was sent to the hospital and
when t he ho spital saw the c hild, they contacted law
e nforcement . Law e nf o r c e ment o r i g i n a l l y p l ac e d t he ch i l d i n
c ustody but this was later cancelled. Due to a shif t
change, the law enforcement officers did no t have the
history on the mother and the difficulties that she had been
facing. The child was killed four days later. In 2004 and
thus far i n 2005, there have been seven more child deaths
and five of those children have been known to t he system.
In o ne of thos e ca ses, there have b een nine pr ior
CPS reports on a family and in one of those ca ses l aw
enforcement went out to the call and did not contact Child
Protective Services. As Mr. Gordon previously stated, t he
consistent problems have been poor scre ening and
invest gation of child abuse and neglect reports,
communication fai lures bet ween CPS and local law
enforcement, little or no s upervision of d ecisions, and
ca' ' s were made to the hot line. But it 's the law
enforcer.: ..t officer who may have had less than two hours of
tia ning in child ab use an d neg lect t hat is the one
resp nd ng. You may hear testimony today that changes... I'm
sorry, may I continue, Senator Bourne?

SENATOR BOURNE: If you'd just conclude, that will be.

TAMMY PETERSON: Exc el l e nt . . I n co nc l u s i o n , I app l aud t he
efforts that, are currently being used. I understand you may
hear today testimony about coordinators, you may hear about
1184 teams. The problem is, these systems don't address the
structural problems. Thank you.
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S ENATOR BOURNE: Thank you. Are there que stions f o r
Ms. Peterson? Seeing none, thank you.

TAMMY PETERSON: T ha n k y o u .

SENATOR BOURNE: Next testifier in support?

CAROL STITT: I'm Carol Stitt, the executive director of the
Foster Care Review Board and one of the things that I would
l ake t o po i n t ou t i s t he vo l u me o f t h i s pr ob l e m . Yo u know,
when you hear the i ndividual cases it's easy to be, you
know, full of frustration and even some anger but there are
over 22,000 calls that just HHS responds to. We don't even
know how many calls law enforcement gets. An d one o f th e
things that w e fi gured out is that cases fall through the
cracks because there are d ifferent responders. A s you
heard, there's over 3,000 law enforcement officers and in
many cases, with litt.le training or the people who are first
responders. So that's one of the things we would l ike t o
emphasize. And what we ' re really trying to, I guess,
suggest zs that a single tier where the calls go regionally
to one p lace an d then the investigations are coordinated
f rom this hub. As opposed to the two silos, you go to on e
szlo. And, you kn ow, you could determine if it's a meth
situation or domestic violence, if there's a very i ntense
history you need to have two people go out. You need that
CPS worker to have a law enforcement officer with him or
her. So this is really what we' re suggesting and you do
have that information in your packets. But it's hard to, I
th nk, emphasize or explain. We fail on both sides of this
issue. There are children who are removed who shouldn't be
and there are ch ildren left in dangerous situations that
should be removed. It's not one problem in one area. It' s
n ot l i ke w e j ust have to fix training law enforcement. I t ' s
not, you know, it's more complex than that. It's very much
a structural issue. With that, thank you.

SENATOR BOURNE: Th a n k y ou .

CAPGL STIT : Um -hum.

SENATOR BOURNE: Are there questions for Ms. Stitt? S e nator
F r en d .

S ENATOR FRIEND: M s. St xt t , r ea l b r i e f l y , a nd I kno w t he r e ' s
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a lot of folks to speak on this. The evolution o f this
idea, I know it 's b een t ouched o n ju s t a l ittle bit.
Obviously, task force, other things, ot her elements t hat
really brought this to the forefront. I mean, how...other
states, other organizations...

CAROL STITT : Ar eas .

SENATOR FRIEND: ...can you give me just maybe a quick..

CAROL STITT: Actually, drug enforcement. A number o f law
enforcement officers recommended I speak with the
U.S. attorney to figure out how he organized area responses.
And the seed was sort of planted there. Gar y La cey, Doug
Warner, Ju dge Ice nogle, Dr. Poulton (phonetic), Beryl
(phonet i c ) Wi l l i am s wh o i s a pr i nc i p al who h as t r i ed
unsuccessfully to a ccess the s ystem all s aid we need a
regional call center with trained directors of in take w ho
take the c alls and w ho dispatch the investigation rather
than having the calls go into some open status which is what
we found in the research the board did. So I think that was
part of it. And there was, I think, an element of surprise
in what w e found in the research. We re ally didn't know
that. the system was underfunctioning at this level until the
governor allowed us in to look at both th e ch ild death
information as well as the CPS intake system. And then our
experience, the board, we try to access the sy stem f or
children and w e have m uch the same experience. So Doug
Warner out in Scottsbluff sort of sat down with me a nd he
s aid , h ad a p i l e o f i nt a kes , and h e sa i d , we r e n ' t yo u a
CPS worker? Let 's go through some of th ese . Shouldn' t
somebody be re sponding to more of these, you know? He had
g otten a pile from his department and he was trying t o
figure out ho w t o, y ou know, k eep h i s sy stem moving.
Unfortunately, he couldn't be with us today because he had a
court emergency this morning. But Dou g re ally started
th cking of the i dea r egionally because he has so many
little law enforcement agencies he works with. And that ' s
sor t o f t h e ev ol u t. i o n . We d i d l ook at ot h er s t a t es . Th er e
is some nat.ional research that sa ys the best child
protective service system has a strong prosecutor lead. And
that was r eally what we were trying to do so that was sort
o f ho w i e vo l v ed v e r y b r i e f l y .

.hanks .SENATOR FRIEND:
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CAROL STITT : Ok ay .

SENATOR BOURNE: Further questions? Seeing none, thank you.

CAROL STITT : Tha nk y ou .

SENATOR BOURNE: Next testifier in support?

GARY LACEY: Ny name is Gar y La cey and I'm the county
at t o r ney he r e i n L i n co l n . And I was al so t he co cha i r of
Governor Johanns' Commission on Child Deaths. And I come
here because I think we have begun or at least in the last
2 0 years we ' re ev olving in to a different form o f
investigating child abuse cases just as we have evolved in a
d fferent form in investigating narcotics cases. I first
became aware o f th e coo rdinated response or the team
approach to these kinds of c ases when a pro fessor from
Sacramento was brought here by t he university and said,
Child Advocacy Centers are really...they' re sprouting up.
One started in Huntsville, Alabama, and now they' re popping
up all over the United States. And the Child A d vocacy
Center puts in o n e lo cation usually the prosecutor, the
police investigators, and the social work investigators so
located in one place and all trained o do the kinds of work
that needs to be done leads to a better investigation. And
I ' ve s ee n t h i s i n t he Chi l d Ad v o c acy C e n t e r he r e i n L i nc ol n
over and ov er an d over again. Before we had the Child
Advocacy Center in Lincoln, we had police officers and most
o f t hem, not a l l o f t hem, b ut m o s t o f t h em d i dn ' t wa n t t o
investigate this kind of case because it's not the p leasant
k. nd of case to investigate. Soc ial workers were more on
the neglect aspect of the case and not the criminal aspect
of the c ase so, a nd then you get people together and the
prosecutor says, well, this is what I need from the police
to prove th e ca se in court. And this is what I need in a
criminal case and this is what ' need from the s ocial
workers to d o an abuse and neglect petition. Why don't we
get all these people together and get the po lice o fficers
who w a n t t o do t he se k i nd s o f i nve s t i g at i on s , g et t hem
trained to do forensic interviews or hire somebody that will
d o f or e ns i c i nt e r v i e w s and we ' r e a l l l oc at ed i n one
l oca t i . on . I t ' s wo r k ed v er y we l l h er e i n Li n co l n . And I ' m
glad that the task force recommended that we establish these
advocacy centers across the state. Omaha has o n e; Lin coln
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has one, and Sc ottsbluff has one getting started. North
Platte s gett ing one st.arted. Norfolk is near or has one
started and I can't remember, Grand Island. So I think thrs
xs a natural progression and it wo uld b e an int eresting
concept to re search on as well as provide what I thank xs
the right answer to the problem for rural areas, taking the
entire western part of the Panhandle and doing thzs, I
t h i nk . As a p i l o t p r oj e ct , i f i t do e sn ' t wor k , i t do esn ' t
work but I think a s a pilot project, I think it's a good
beginning. And it draws all of the people together that are
interested in these cases and provides kind of a natura',
un'ted front. And just one story that I think...

SENATOP. BOURNE: If you could conclude.

GARY LACEY: Okay. W e ll, I' ll just forget the story.

SENATOR BOURNE: Got a long afternoon. Okay. Questions?
Hold on . Mr . La ce y , w e ha v e a . . .

GARY LACEY: Oh .

SENATOR BOURNE: Questions for Mr. Lacey? Senator Pedersen.

SENATOR D w . PE DERSEN: Thank y ou , Se na t or Bour ne .
Mr. Lacey, you' ve been a pr osecutor for a long time for
Lancaster County, is that right?

GARY LACEY: Th i r t y yea r s .

SENATOR Dw. PEDERSEN: That's a long time. Gary , wh at I
wanted to know basically just to dialogue with you a little
bit on the...xn the business of, do you think we' re doing
bet t e r ?

GARY LACEY: I d o .

SENATOR D w . PE DERSEN: Bu t
comparison to the drug wars
a nd pr obabl y qu i t e a f ew o f
doing r n t h at a r ea ?

GARY LACEY: I n d r u gs ?

SENATOR Dw. PEDERSEN: Ye ah

we' ve go t a l ong w ay s t o g o . I n
that you and I are both aware of
u s rn t h i s r oo m , h o w g ood a r e w e

I see some comparison here is
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what I want to come to.

GARY LACEY: W e l l , wh e n I f i r s t ca m e , I cam e a c t u a l l y bec a me
a p r o s e c u t o r b eca u s e s omebody had a b ou t 1 , 5 0 0 c a se s b a c k ed
up n the county court and they were j ust si tting there.
And they weren't being acted on and they were being fluffed
over. A r.d when I got here, when I got to the co unty
attorney's office, these were mostly officer stops of
v ehicles or undercover buys made by police officers of t h e
' incoln Police Department. And there was...that was all.
.hey just busted people locally with the task forces and the
money that was available under the Burn (phonetic) funds.
We have a tas k force in Omaha, it's big. We have a task
f orce i r . L i n co l n . I t ' s a l so l ar g e . And what t he she r i f f
ar.d police and F BI a nd DE A an d two prosecutors from my
office are assigned to the federal court. They pro secute
c ases b as e d on i n f o r m a ti o n pr ov i d e d by l ow- l e v el d r ug
dealers or low-level people and they make these cases and
t hey ' re f i l ed i n f e de r a l co ur t . And Ne b r a sk a l a ws , f r ank l y ,
and Nebraska judges, you know, don' t...I mean, I don't want
to say that they don't take the cases seriously but th ere
are so m any o f them that they just, you know, pretty soon
you' re just overwhelmed. If you can devote your resources
to g et t i ng h i g he r l eve l peo p l e a n d t h e n pr o se c u te t hem i n
federal court, you know, you can sell methamphetamine in
Nebraska and you' ll probably get probation. You' ll probably
get diversion once. Then you' ll get probation twice and
t hen you ' l l . . .

SENATOR Dw. PEDERSEN: Okay. Wel l, you' ve made your c ase
but wouldn't you t h ink and at least to me that this child
abuse is more important than the drug business?

GARY LACEY: Oh, I see them as being combined actually.

SENATOR Dw. PEDERSEN: Why are we not spending more money..

GARY LACEY: The p er s o n t ha t . . .

SENATOR Dw. PEDERSEN: . ..and more time on something that I
think is far more important than the life of these children?

GARY LACEY: Why aren't we what?

SENATOR Dw. PEDERSEN: I don't know why we' re not taking it
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more serious, what you' re trying to sell here to us as a
whole society. I mean if it's just sta rting to move a
1 t.tie bit and we' ve got that much further to go and w e' re
not...the drug stuff is, you know, has taken emphasis away
f rom, I t h i nk , so m e o f o ur chi l d ab u s e s t u f f .

GARY LACEY: Well, I don't know. I think meth is the hugest
problem right now, you know that as well as I do. And the
biggest case t hat we' ve had i n the la st six months in
L.ncoln was a mom who was out tweaking meth and leaving the
baby up in the upstairs. She was just convicted and the
baby didn't have a nything to e at or dri nk. It was
dehydrated, it w as lo cked i n a roo m. Nobody paid any
a t t e n t i o n t o i t and i t d i ed .

SENATOR Dw. PEDERSEN: Now can we bring it together that we
can spend a ...you would suggest, and I'm sure support the
fact that we do a little more in this area and that's why we
need this bill, is that right?

GARY LACEY: We ' 1 , I t.h i n k s o . I t h i nk we need t h i s p i l ot
project. I also think that the Legislature was extremely
wise when it's established, these regiona' centers, these
regional advocacy centers. They' re just barely getting
started and I' ve already, at least in the c enter here in
Lincoln, which covers all of southeast Nebraska, just having
one coordinator to cov er all those counties isn't enough.
So I t h i nk I ge t d r ug f or f e i t u r e m o ney f r o m t h e f ed e r a l d r ug
forfeitures and I had some money in that account. And
yesterday I to ok over S50,000 to the Child Advocacy Center
so they could spend additional money to beef up the S50,000
coordinator that the st.at.e is p aying f or bec ause o ne
c oord i n a t o r c a n ' t k eep up .

SENATOR Dw. PEDERSEN: Y ou' re allowed to do that.

GARY LACEY: Well, I don't know why drug dealers s houldn' t
pay f o r ch i l d abu s e c a s e s. . .

SENATOR D w . PEDERSEN: I a g ree . I ag ree . T ha t's what I'm
trying to get to that we' ve got to bri n g this tog ether
beca se a lot of th is abuse is coming from drugs and some
alcohol. But the meth is terrible...

GARY LACEY: We l l , al l t h at mo n e y came f r o m se i zur e s on
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I nte r s t a t e 80 o f pe op l e t r ek k i ng b ack an d f or t h acr o ss
Nebraska with, you know, everything from heroin to meth to
m ar j u a n a .

SENATOR Dw. PEDERSEN: I would hope that we, ac ross t he
s tat.e wo u l d be ab l e t o do mo re o f wh a t yo u j us t d i d wi t h
that S50,000. Thank you, Gary. I appreciate what you do.

G ARY LACEY: You ' r e w e l c o me .

S ENATOR BOURNE: Further questions for Mr. Lacey? Seein g
none, thank you, appreciate your testimony. Next testifier
i n s u ppo r t ? Supp o r t ?

BOB HEATH: Yes .

SENATOR BOURNE: If the o pponents would m ake t heir w ay
forward to the on-deck ar ea whi le th is ge ntleman i s
t es t i f y i n g . We l co me .

BOB HEATH: Bob Heath, H-e-a-t-h from Columbus. And I don' t
represent anybody. I'm concerned because I don't want to go
t hrough another year like this year or anybody else. I ha d
two grandchildren that got lost in the system. Their father
dz.dn't know where they were. We didn't know where they were
for 31 days. Healt h and Hum an Services was getting his
child support check but yet they claimed they did not kn ow
where he was. Thi rty-one days later they finally notified
him where his children were and then we went to work and he
got them. He has custody of them now. Our grandson was
sexual l y ab us ed a nd our g r and da u g h t e r was abu sed . A
half...you know, the son, their stepfather, was also abused.
Tney were all taken away. Fo ur or five months later, the
son was gave back to th em. This past fa l l t h e child
advocate visited the school. Jacob's grades were back down
again. My grandson was in a special school in S cottsbluff
a nd McKenzze x s i n a r egu l ar sch o o l i n Scot t sb l u f f and t h e i r
grades are g o od . But yet Hea lth and Hu man S e rvice:
recommended that they go back to their mother. And luckily,
tne temporary custody went to my son. Hopefully, next month
he' ll get permanent custody but I just d on't w ant to go
through it ag ain . I thi nk we should have an agency, one
agency w.th just the...I understand is for to sort o f put
everything under on e ro o f and ano ther thing that I'm in
favor of, nothing against the ombudsman bu t I thi n k the
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person in c harge of domestic child abuse, foster homes,
should be an elect.ed official, somebody that has to answer
to the people. And thank you.

SENATOR BOURNE: Tha nk y ou . Questions for Mr. Heath?
Seeing none, thank you . Appr eciate you coming down and
t e l ' ' n g y o u r s tor y .

BOB HEATH: Th a n k y ou .

SENATOR BOURNE: Very much. Are there other testifiers in
support? First testifier in opposition? If there aze ot.her
opponents to the bill, please make your way forward and sign
i n . We l c o me .

GENE KLEIN: Good afternoon. I' m Gene Klein. I 'm from
Omaha, executive director of Project Harmony which is a
child advocacy center. And I'm here today representing the
Nebraska state chapter of Child Advocacy Centers.

SENATOR BOURNE: Would you spell your..

GENE KLEIN: And Kl e i n i s spe l l ed K- 1 - e - i - n . Sor r y . I n
2003, Governor Joh anns ass embled a diverse team of
professionals from the public and private sector to guide
him and the state in developing a strategy to how our system
responds to c hild abuse. This team is comprised of over
35 nd i v i du a l s f r om t h e m e d i c a l com mun i t y, c hi l d we l f ar e ,
the Legislature, foster care, law enforcement, prosecution,
and education. This children's task force met for se veral
months and created what I think you already have a copy of
which is the road map to safety for Nebraska's children.
Like many concerned child advocates, I was fearful that this
25-page do cument including strategies on prevention,
investigation and treatment of ch ild a buse w ould b ecome
something that's just p laced on the shelf. Thanks to the
leaoersh p of the governor and this Legislature, this p lan
was emb raced and cr itical components were implemented
immediately. One of those components was the assignment of
case coordinators in each of the seven ch ild advocacy
centers in Nebraska. Our task was simple and is hu g e to
provide leadership, support, and co ordination of the
multidisciplinary teams that are assigned in each county in
Nebraska to investigate child a buse. In the short time
these coordinators have been in place, we have co nfirmed
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some of those f ears and co ncerns that w ere soon to be
problems. We ' ve assisted in cl arifying the ro les and
expectatzons of all those involved in in vestigating child
abuse, strengthening the protocols, discussing crit. ical
cases as they' re being investigated, and identifying and
arranging for tra ining for all mu ltidisciplinary team
members. Collectively, we have been in more an d in volved
and l ed more than 325 multidisciplinary teams s ince
September of last fall. Yes, there is more to do and yet we
have not f elt the impact of this intervention and a number
of other strategies that were implemented last fa l l. I
applaud Senator Stuthman and am pleased with his leadership
and enthus'asm to move and make this state a safer place for
children. How ever, LB 724 i s not a stra tegy t hat was
inc'uded zn t.his road map . Ther e is a lot of progress
t ha t ' s o cc u r r e d i n t he l ast s i x mon t hs i n i mpr ov i ng t he
child welfare system and there is a lot more that must be
done. We all in this state believe that children should be
protected. Our recommendation to you is to stay the course,
to follow this p lan . This is not the right time to try
something new. To strengthen the safety net for children of
Nebraska, we recommend that you follow these strategies and
fund these strategies that were endorsed as solutions to the
protect>on of children.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. K l e i n ? See i ng non e , t ha n k y ou . Nex t t es t i f i e r i n
opposi t i o n?

MARY JO PA NKOKE: (Exhibit 8) Good afternoon, Cha;rman
Bourne and members of the Judiciary Committee. M y name xs
Mary Jo Pankoke and I am the exe cutive director of the
Nebraska Children and F amilies Foundation. Pank oke is
spelled P-a-n-k-o-k-e. I am here to testify in opposition
to LB 724. In the fall of 2003, I had the op portunity to
cochair the G overnor's Children's Task F orce with Gary
Lacey. The model that LB 724 is based on is very different
than the m u ltz.disciplinary team approach proposed by the
Chz.ldren's Task Force. A ve rsion o f LB 724's model w as
presented at t he task fo rce l ast meeting and was on the
table as an alternative when a vote was taken on the
recommendatzons included in the task force's final report.
A substantial ma3ority of the task force me mbers vo ted to
suppor t t he mo de l t hat wa s dev el op ed d ur i ng i t s
t wo-and- a - h a l f mo nt h s o f wo r k wh i ch i s bas ed on a
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multidisciplinary team approach centered upon child advocacy
centers rather than the m odel proposed in this bill. In
addi t i o n t o m y c o n c e rn s a b ou t L B 7 2 4 g o i n g i n a d i f f er en t
direction than recommended by the children's task force, I
am concerned about the timing of this bill. The majority of
task force recommendations have been implemented or in the
process of b eing implemented. Although it is too soon to
a ssess the impact of the current reform efforts, there i s
evidence that we are on the right track. We should give the
current reform efforts sufficient time t o be fully
implemented and evaluated before changes are made. The last
point I want to make is the lack of research or practices to
support the model proposed by LB 724. I wa s in a meet ing
earlier this w eek with some of the top national experts in
t he f''eld of child abuse and neglect. I can tell yo u ,
according to t hese national experts, this model is not on
the radar screen. It's a direction the field is going on a
national level. National experts are recommending that
states move in the same direction as we are g oing here in
Nebraska which is further evidence that we are on the right
track and should stay the course. I urge you not to advance
L B 72 4 .

SENATOR BOURNE: Th ank yo u .
M s. Pankoke ? Sen a t o r P e d e r s e n .

SENATOR Dw. PED ERSEN: Thank yo u , Se na t or Bo ur ne .
Ms. Pankoke, excuse me, I had to leave for just a minute to
speak with somebody. You work for what organization that' s
t he c h i l d r en a n d f am i l y ?

MARY JO PAVKOKE: Nebraska Children and Families Foundatior .

Now is that an institution or is that

Are there questions for

SENATOP. Dw. P E DERSEN:
~us an o r g an i z a t i on ?

MARY JO PANKOKE: We' re a nonprofit a gency, a stat ewide
nonpro f i t age n c y .

SENATOR Dw. PEDFRSEN: Do you take in children or do you...?

MARY JO PANKOKE: No , we do no t pr o v i d e d i r e ct s er v i ce s .

You don't direct any...no services.SENATOR Dw. P E DERSEN:
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MARY JO PANKGKE: No .

SENATOR Dw. PEDERSEN: So you ' re basically an advocacy
s ervzce ?

MARY JO PANKOKE: We' re advocacy, public awareness. We also
provide grants to communities for services for children and
f amzl l es .

SENATOR Dw. PEDERSEN: Where do you get your funding?

MARY JO PAN KOKE: It ' s a variety. It ' s a combination of
publ i c a n d p r i va t e f un d s . We do f und - r a i s i n g . We a l so g et
grants from th e fe deral government. We get grants from
private organizations. We also receive some f unding from
the Department of Health and Human Services.

SENATOR Dw. PEDERSEN: About what percentage of the money do
you get from the Department of Health and Human Services?

MARY JO PANKOKE: I can get that information to you. O ff
t he t o p o f m y h e ad , I wou l d s a y i t wo u l d b e ov e r 50 pe r c e n t .

Thank yo u . Appreci a t e y ou rSENATOR D w . PE DERSEN:
t es t r mony .

SENATOR. BOURNE: Further questions? Seeing none, thank you.

MARY JO PANKOKE: O k ay .

SENATOR BOURNE: N e x t t e st i f i er i n o ppo si t i on ? Di d y ou s i gn
i n? as we l l ?

KATHY MOORE: Y eah, I did, t.hanks.

SENA:OR BOURNE: Okay. Again, if you' re testifying on more
t han one b i l l t od a y, y ou h a v e t o si g n r n o n eac h bi l l .
T hank yo u .

KATHY MOORE: (Exhibit 9) Yes, I did. Thanks. Kathy Moore,
d.rector of Vo zces for Ch ildren in Nebraska. Moo e xs
M-o-o-r-e and I'm h ere in opposition to LB 724 p a rtly
because I do believe it deviates from the course that has
been set. In my 25 years of advocacy, I hav e been ve ry
concerned about the ch ild protection system and have seen
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many proposals go forward but then be pu t on the sh elf.
Unlike that, I do feel th a t the proposal put forth a
y ear - and - a - h a l f ago h a s co nt i n u e d t o be i mp l em e n te d ; n a
more aggressive way than I' ve ever seen before. And I ion't
want to see us distracted from the goals that were set forth
there. I also have tried to do some national research and
see that the emphasis nationally is toward more unified
approach between Health and Human Service agencies and law
e nfo cement agencies and am concerned that the language i n
th's bill, while it is somewhat vague and unclear, it alks
about these individuals being staffed or em ployed by the
Attorney General's Office. I have valued the work of the
Attorney General, for y ears, and va lued it for its
independence and it s ov ersight capacity, if you will, and
the place you go to when all else f a ils o r wh e n you' re
calling something to question. And I fear that setting up
the system that seems to be employed by the Attorney General
actually eliminates some o f our check an d balance and
accountability. So , I urge the committee to not advance
this bill and to continue to focus on the proposals and the
funding such as LB 218 and some of the other proposals that
w' l l b e be f o r e t h e A p p r o p ri a t i on s C ommi t t e e.

SENATOR BOURNE: Thank yo u .
See ng n o ne , t ha n k yo u .

KATHY MOORE: Tha n k y ou .

SENATOR BOURNE: N ext testifier in opposition?

NANCY MONTANEZ: (Exhibit 10) Good afternoon, Senator Bourne
and members o f the committee. My n ame is Nancy Montanez,
M-o-n-t-a-n-e-z. I'm the director of Department o f Hea lth
and Human Services. I ' m here to t.estify in opposition of
th s bil . The department has been working d iligently to
in :ia e many reforms and improvements to respond to reports
of ch l d abuse and negl ect and to implement the
recommendations of the Children's Task Force as well as the
s t.ra t e g i e s ou t l i ned i n ou r f ede r a l pr og r a m i m p r o v ement p l a n .
I want to thank the Legislature and the governor again for
the resc ces provided in LB 1089 that are assisting us to
move forward w ith our efforts. I wo uld like to highlight
some of these efforts. As of January 31, we have hired 1 1 3
or 94 percent of the 120 staff provided by LB 1089. We
currently have seven training sessions in process based over

Questions for M s . Moore?
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the next several months. W e have s pecialized our intake
process. Now we have six specialized sites. We have
introduced new intake policy including a three-level
priority process for reports of abuse and neglect. We have
provided specialized training for ou" c h ild a buse i ntake
wo kers. We hav e entered into a collaboration with Girls
and Boys Town to learn from their experience in o perating
their ..ational hotline. In J une, 2004, we rolled out our
accountability plan that i ncluded monthly data t racking
reports that. give each worker, supervisor, and administrator
specific information abou t achievement and meeting
expectat ons and o u tcomes. We also ha ve implemented
performance evaluations. We have completed contracts with
the Child Advocacy Centers across the state t o facilitate
coord i n a t i o n s of i nve st i g at i on s . We ha v e i n i t i a t ed t r a i n i ng
and f o r en s i c i n t er v i ew i n g f o r l aw en f o r c e ment , p r ot e ct i o n
and safety staff and prosecutors to improve the gathering of
in f o r mat i o n f r om ch i l dr e n du r i ng i nv es t i ga t i o ns . Al so , t h e
Supreme Court commission on children in the courts kicked
off their first. meeting on Fe bruary 22, 2005. The
commission's initial efforts will be in fo ur areas and
Health and Human Services will participate in these efforts.
It is crucial that the work that has been started be allowed
to progress. I'm sorry, I skipped something. Bett e r go
back. We believe the work that have been initiated in our
collaborations with others will result in better outcomes of
safety, permanency, and well being fo r children and
families. We ap preciate the level of support the governor
and the Legi.slature have given us in th i s c hallenging
endeavor. There needs to be more time allowed for all these
new initiatives and changes to take hold and have an impact
on the system. It is crucial that the work that ha s be en
s tarted be al lowed to progress. We look forward to
continu ng to update the Legislature about progress being
made in the child welfare system. We will continue to work
wi.th Senator Stuthman regarding any future changes that may
need to be made after evaluating the impact of LB 1089. The
p lot proposes in LB 724 will detract from these efforts at
a time w hen all attention should be pla ced on those
strategies that the Children's Task Force, the governor, and
t he Leg i s l a t ur i de nt i f i ed a s key t o i mpr ov i ng o ur
p rot. ect i o n o f ch i l d r e n . An d I wou l d be h ap p y t o an s we r any
quest i o n s .

SENATOR BOURNE: Th ank y ou . Questions for Ms. Montanez?



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 72 4Committee on Judiciary
February 2 5 , 200 5
Page 33

Senato r Fo l ey .

SENATOR FOLEY: Tha nk you, Chairman Bourne. Ms. Montanez,
your testimony states at the top, y ou' re opposed to the
b i l l . Bu t t he n yo u don ' t r ea l l y t e l l u s wh y . You go
through a whole litany of all the things that HHS is do ing
to improve and I 'm happy about that. Wha t's the problem
wit h t he b i l l ?

NANCY MONTANEZ: W h y w e ' r e o p p o s i n g t ha t ? The b i l l ?

S ENATOR FOLEY: R i g ht .

NANCY MONTANEZ: Bec ause we believe that we sh ould a llow
time for the things that involve the initiatives that have
been taking place in the last year and a half.

SENATOR FOLEY: So just take a wait and see...

NANCY MONTANEZ: I think I pretty much have said...

SENATOR FOLEY: . ..a wait and see attitude. Don' t.

NANCY MONTANEZ: Yes, I really believe we need to allow the
t ime t o . . . we ne ed t o be ab l e t o a l l ow ou r se l v es t o se e t he
p rogress that is being made, full progress of what h a s
already been i nitiated. I don ' t think we' ve been given
enough time. Our new workers are just starting training.

SENATOR FOLEY: Does thi s pilot p roject i n some wa y
i n t e r f e r e w i t h so m e t h i n g y o u ' r e d oi n g a t HH S ?

N ANCY MONTANEZ: We l l , I t h i nk i t wi l l de t r a c t f r om w h a t
we' ve . . .

SENATOR FOLEY: How s o ?

NANCY MONTANEZ: . ..I mean, funding.

SENATOR FOLEY: How s o ?

NAN Y MONTANEZ: Because this is going to require s ome...I
mean i t wi l l r equ i r e s t af f .

S ENA.OR FOLEY: How m a n y ?
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NANCY NONTANEZ: I guess I'm not really clear on the details
o f t h e b i l l . I know I ' v e wor k e d w i t h M s. St i t t an d I don ' t
think I' ve ever been given a specific number.

SENATOR FOLEY: I find that rather vague. You' re not giving
me any concrete reasons why this pilot can't go forward.

NANCY NONTANEZ: W el l , I gu ess I ' m j u s t . . . a l l I can say i s I
feel that it will detract funding-wise from the i nitiative,
the current initiatives, and I guess I don't know how much
...ore I can tell you on that from the cu rrent initiatives
that are being...are currently in place anyway.

SENATOR FOi EY: Al l r i g ht. . Th ank you .

SENA.OR BO"RNE: Further questions? Senator Pedersen.

SENA.OP. Dw . PED ERSEN:
,vs. >ontanez, if this bill
some of the burden off
suptrzis;on or some of the
of ,our department?

NANCY KONTANEZ: You kno w , I...and, again, I' ve met with
Caro' a n d a ct ua l l y Jud c e I ce n o g l e a n d , ag a i n , I ' m no t s ur e
h ow th a wou l d wor k . At o ne t i me I was t o l d t hat t h i s wo ul d
be CPS workers. How we are involved, that's still unclear
to me how we would be involved. And I guess for me I'm not
sure if I'm looking at if it takes care of the burden. I
also want to make sure that th i s is the best pos sible
system. I understand that t here's some fragmenta ion.
We' re not communicating between law enforcement and
p rot e c t i o n and sa f e t y i n a l l s i t ua t i o ns . Bu t I ' d l i ke t o
know where is that. happening? Whe re is the ma>or i t y o f
t hat ? I mean , I t h i nk i n t he maj o r i t y o f i t , I t h i nk i t ' s
getting better b ut , ag ain, we need to allow the
molt i d i sc i p l i n a r y t ea ms t o t a ke an e f f ec t o f t ha t p i ece
work i n g . An d I k no w I ' v e l i s t ed s om e o f t he t hi ng s t ha t
we':e done and I guess I feel that those things that we' ve
done wil.' enhance some of the issues that LB 72< addresses.

SENATOR Dw. PEDERSFN: I wou l d n ' t want an y wi l l y - ni l l y
sw tching back and forth of responsibility. With the burden
tha HHS a' ready has, I would, if I were part of HHS I would

Thank y ou , Sen at o r Bou r ne .
would p a ss , wou l d i t no t t ake
your department, some o f th e
responsibility for this area out
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really be supportive of trying to g et some of that
responsibilit.y somewhere else because of all the things that
they have g oing on now that they' re so overburdened with.
That's just some of the things I'm looking at. Thank you
very much .

NANCY MONTANEZ: U m -hum, sure.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in opp osition? Are ther e an y neutral
testifiers? Have you signed in?

J O PETERSON: I hav e .

SENATOR BOURNE: Tha nk you. Further ne utral t est fiers
after this individual? Afte r this individual we' ll have
closing from Senator Stuthman. Welcome.

JO PETERSON: Good afternoon, Senators. I 'm Jo Peterson.
I ' m the deputy Hamilton and Bu tler County Attorney. I
represent the Nebraska County Attorneys Association. I ' ll
be very brief. We' re taking a neutral position on this bill
and the o nly th ing I really want to add is that it's the
general consensus of th e c ounty attorneys that we are
adequately handling these cases, that we are working very
hard towards the prosecution and investigation of c hild
abuse and c h ild deaths within our counties and that we are
handling that competently so that th ere's a ...if these
counties choose to go forward or this Legislature choose to
go forward, we take a neutral position but we do bel ieve
that it's adequately being handled.

SENATOR BOURNE: Thank you. Are there questions? Senator
F ri e n d .

SENATOR FRIEND: Thanks for coming in to testify. And ' can
pose some of this...part of this qu estion to Se nator
Stuthman if he cho oses to close. Let me be hypothetical.
I'm a meth add ct. You take my four kids a way; y ou' re a
judge. There wa s abuse and neglect and there are reasons
t ha t i t happ en e d but me t h was i nv o l v ed i n t he who l e
s i t u a t i o n . I p r ov e t o you t h at I ' m c l ea n f or a n i ne - m o n t h
per od. In your opinion and your experience, is that long
enough? I mean are you convinced? Based on some of the
thi,.gs that I' ve heard in Judiciary this year alone, this is
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the first year I' ve been on the Judiciary Committee. Meth
is absolutely unbelievably destructive.

JO PETERSON: And that's an accurate statement.

SENATOR FRIEND: I'm clean for nine months. What do you do
w th my four kids? Are you excited about bringing them back
t o my h o use?

JO PETERSON: No, and I will tell you tha t we ter minated
parental rights on a mother yest erday i n similar
circumstances. It was actually a Douglas County case
transferred to Butler County. The mother was a meth addict,
had difficulty. S h e was clean for about seven months. We
dad not return the children home but upped the vi sitation,
supervised visitation to every day for four hours. Within
seven months she had begun using again and we' re right back
where we started. So no, nine months clean would not...as a
prosecutor I would not recommend return home.

SENA.OR FRIEND: I hate to put you on the spot...12 months,
15, 2 0 . I mea n , xs i t . . .

JO PETERSON: I don't know that there's an exact figure that
I 'm go in g t o be ab l e t o g i v e y ou f or t ha t .

SENATOR FRIEND: Than k s . And . . . t ha n k yo u .

SENATOR BOJRNE: Further questions? Thank you. App reciate
y our t e s t ; m o n y .

J O PETERSON: Tha n k yo u .

SENATOR BOURNE: Other tes tifiers in a neutral capacity?
Senator Stuthman to close.

SENATOR STUTHMAN: Thank you, Senator Bourne, members of the
Judiciary Committee. You have heard testimony on both sides
t oday . I wou l d h o p e t h at yo u w o u l d t ak e a l l of t h i s i n t o
consideration and keep one thing in mind. You know, we' re
try.ng to do what.'s best. for the children and trying to take
care of the people that are abusing the children. So with
that, those are my closing comments and I' ll try to answer
any ques s o n s z f you ha v e a n y .
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SENATOR BOURNE: S enator Friend.

SENATOR FRIEND: Thank you , Chairman Bourne. Senator
Stuthman, briefly, you' ve done a lot of work and good work,
and I guess I wanted to...I'm not trying to placate you. I
xanted to thank you because I know t.he task f o rce is an
intense situation. You ' re on the task force. We' ve had
a lot of people talk about the task force. A lot of folks
that were involved in that process said that this wasn' t
part of the task force recommendation. You' re on the t a sk
force, you' re bringing a recommendation of this nature. Can
you speak briefly to that, I guess, some of those comments
that were actually tossed out there? I me an, or I don ' t
want to p u t you on the spot. I guess we can talk about it
later off the record. We don't need to have it on the
record , Sen a t o r .

SENATOR STUTHMAN: Yes . Realistically, I can give you the
basic co.,.ments as far as I personally feel coming from the
task fo ce. You know, we did have that in mind as a pilot
pro3ect with the task force, you know, when we pas sed it.
But tha d idn't get to be part of what was enacted upon and
passed a yea" ago. We more or less went with the working of
t he coordinators, trying t o get that in t o process a n d
get=ing a lot m ore caseworkers. You know, that process is
;est begins ng to start. Yet, though, I see a lot of value
i n , yo u know , hav i ng a p i l o t pr oj e c t . But t ak i ng i n t o
considerat on what we have in place as I gave you my opening
t estimony, what we have in place and trying to work, y ou
know, maybe we realistically need to give that just a little
bit more time. But I want you to remember, we need to keep
t h ' s p l ot pr o j ec t , y ou kno w , i n mi n d i f t hat doe sn ' t wor k .
You kn ow, ',ust have that ready to go right away. That's why
I introduced this bill. You know, this is something that we
have, you know, if you want to pass it out of committee it' s
up o you. If you want to wait and see what's happening
x th wha= xe have in place right now, I am the veh icle t o
bring this f o rward, you know, for the pilot project. I
th ..k there is a need for it in the future and t.hat's why I
b ought it right now. But we need to give it a chance to
work, you know, at the present time. And, you know, we need
to have something in our pocket ready t o go if this does
falter and we see that there is things, you know, that are
really fall ng apart. And we do have evidence of more child
deaths which we don't want to see.



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Comm t te e o n J ud i c i ar y
Februar y 2 6 , 2 COS
P age 3 8

LB 724 , 6 33

SENATOR FRIEND: Th a nk y o u , Se na t or .

SENATOR STUTHMAN: You' re sure welcome.

SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR S'I'UTHMAN: Thank you very much.

SENATOR BOURNE: That will conclude the hearing on LB 724.
The commit t e e w i l l s t and at e ase f o r f i v e mi nu t e s a nd t he n
we' l l t ake u p LB 6 33 a n d 632 .

RECESS

LB 633

SENATOR BOURNE: I think we' re going to go ahead and get
started. All right, we' re going to re convene on LB 633.
Can I get a showing of ha nds o f those here wanting to
testify in support? I see 11. Those in opposition? I see
one so e leven proponents, one opponent. If we could just
maybe hear new information and Senator Pahls.

S ENATOR PAHLS: (Exh i b i t s 11 , 12 ) G o o d a f t e r no o n , Ch a i r m a n
Bourne and m embers of the Judiciary Committee. My name is
Rich Pahls, P-a-h-I-s. I represent District 31, the Millard
of Omaha. I'm here today to bring forth LB 633. This b i ll
increases protection for the victims of domestic abuse. The
b i l l wa s d r a f t ed by t he Dome s t i c Vi ol e nc e C o o r d in a t i ng
Cou..ci.l of Omaha. As you can tell, there are a number of
representatives from that org anization here to day to
t es t i f y . Th ey wi l l be o f f er i ng an a m endment t h at t hey wi l l
explain and I con cur with that amendment. Basically, the
purpose of this bill i s to gi v e vi ctims and po tential
v i c i m s of d om e s t i c v i ol en c e m o r e op t i on s w h e n t h e y pe t i t i on
a cour t of l aw f o r a p r ot ect i o n o r de r . Now I ' d l i ke t o d r aw
your attention because we do have a num ber of people
speaking today. As you go down my notes there ar e fo ur
b 'ack ' i ne d t op i cs I wo ul d j u s t l i ke t o r ef e r y ou t. o . The
b il expands relief available under a protection order an d
there are several statements below that which I am sure the
p eop' e f o l ' o w i n g m e w i l l exp l a i n i n mor e de t a i l . The b i l l
creates emergency protection orders. On the second page,
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the bill adds new protections related to kee ping fi rearms
o ut o f t h e hand s o f a po t en t i a l v i o l at o r o f a p r o t e ct i on
order. And lastly, you' ll see that there are a number of
procedural changes that will be explained by those people
who follow me. I suggest that this b ill ha s some very
complicated ideas an d co ncepts that if you ha v e an y
quest.ions t.hat you would refer those t o the group of
i nd i v i d u a l s w h o w i l l b e f o l l owi n g m e .

SENATOR BOURNE: Th a n k you . Questions for...I still have to
ask.

SENATOR PAHLS: I understand that, I understand.

SENATOR BOURNE: (Lau gh) Are there questions for Senator
Pahls? Seeing none, thank you. (See also Exhibit 13)

SENATOR PAHLS: Ye s .

SENATOR BOURNE: First testifier in support?

MARTY CONBOY: (Exhibit 14) Good afternoon, Senators. My
name is Marty Conboy, C-o-n-b-o-y. I'm the city prosecutcr
i.n Omaha, Nebraska, chairman of th e Domestic Violence
Coordinating Council of Douglas County and here in support
of LB 633. As you can probably tell, it's a 19-page bill.
It contains a number of provisions. I have brought with me
a nd would ask that it be published to the senators, just a
summary with some clarification of both t he amendments
r efe r r e d t o by Se n a t .o r P a h l s a n d t he i m p o r ta n t h i g h l i g h t s o f
t)'e changes proposed here. We' re very grateful to Se nator
Pahls for b ringing these issues forward. These are very
important. as the number of protection orders throughout the
state increase and t h e su ccess o f that concept, becomes
apparent. There 1'ave been problems and there also have been
occasions where we' ve looked t o other st ates to wha t' s
worked best. And t his bill is an attempt to adopt some of
that model language which is so successful elsewhere and to
loof. at things that go on in our state to try and make them
better for all the par ties i nvolved, particularly the
v ctims of domestic violence. This particular bill has, as
you can see from the s heet h anded out to yo u, se veral
heac. ngs of the type of changes that it would make. It
wou' d expand the ex parte relief available to pet itiorers,
a'' ows the courts to prohibit the responder from contacting
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the victim through third parties. In other words, you know,
if you' re ordered not to harass someone and yet you find
someone else willing to do it on your be half, that t hat
still binds the principal, the person subject to the order
and they would b e susceptible to pr osecution in th ose
particular cases. And s ome of the things are very minor.
I' ve been teased by a few people that this allows for the
court to consider custody of pets. That sounds like kind of
a trivial thing to put in a law but for those people who are
involved in t hese, they have seen that that has become a
poin t o f con t en t i on t o t ho se peop l e i nv o l v e d pa r t i c u l a r l y
whe.. here's no children involved. More importantly, it
a'so talks about children, what happens to th ose c hildren
during the p endency of a protection order. Who supports
t hem? H o w i s v i s i t at i o n go i ng t o be g ov e r n ed ? Tho s e t h i ngs
are often just left to chance and when you' ve got a volatile
situation and in order for one party to be restrained from
seeing the other, it leaves the possibility open for contact
and uncertainly which leads to further violence and trouble
and animosity. And this seeks to restore some guidance and
order to that process. It talks about the confiscation of
firearms during the pendency of the order. A n d we' ll talk
a bout t hat ag ai n i n ano t h er b i l l i n a f ew mi n ut e s b ut t ha t
is a particularly dangerous prospect when y ou' re talking
about someone who has to be ordered by a court to stay away
from someone for their safety. This bill has a number of
provisions re garding the i ssuance of th e orders, the
potential modification of the orders. In cases where t he
person who seeks the order after several months has a change
of heart temporarily and starts to allow the respondent to
1 ve there again or to spend time there even though there' s
an order tel ling th em no t to . It points out that that
person can't be responsible criminally for that but there' s
also a provision that that petitioner can come back and ask
t hat that order be set aside so that or mo dified so that
i t ' s clear to them that this is a serious court order that
nas to be obeyed by everyone. I would be glad to answer any
questions. This is a very serious and comprehensive matter.
There are a lot of people who put a lot of work into it and
still anxious to put more in if necessary.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Conboy? Mr. Conboy, I have a quick one. One of the
procedural changes is that the petitioner need not appear in
person to file a protection order, an affidavit. Does that
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issue where a person has the opportunity or the rig ht to
confront an accuser, does that extend to a protection order?

MARTY CONBOY: In many jurisdictions now, that's permitted
a nyway and what this would do is harmonize that. The ide a
o f t h e i n i t i a l ap p l i ca t i on be i n g e x p ar t e , s i nce t h e h ear i ng
is scheduled later a t th e behest of the respondent, that
i n i t i al o r d e r usu a l l y do e s n ' t i nvo l ve a n y k i nd o f h ea r i n g or
discussion at least in Douglas County. And so really is not
any reason to have the petitioner there. They' re required
to fi ll out the aff idavit and the order is almost
universally done on the basis of that affidavit. There is
the opportunity then for a hearing if it's requested before
the order becomes final. So this only governs that very
initial st age and agai n is so mething that i s do ne
p r i n c i p a l l y I t hi nk i n mo s t co un t i es .

SENATOR BOURNE: Most counties in Nebraska?

M ARTY COWBOY: Y e s .

SENATOR BOURNE: Okay. S enator Flood.

SENATOR FLOOD: Tha nk you, Chairman Bourne. Mr . Con boy,
thank you for your testimony. I had a question regarding
the prov'si.on in this bill that allows the court at the time
a protection order is entered to order the respondent to pay
temporary child support. Usually, and you'd agree this is
done in a dissolution proceeding or paternity proceeding.
How can this be done efficiently and correctly without the
respondent coming to the court with his or her income so
t hat they can run a child support calculation. Or are yo u
t.hinking of maybe a standard set of just basic sustenance or
kind of a sliding scale of how much they can pay based on
some specific criteria or how is the judge going to ma ke
that determination in child support?

MARTY CONBOY: We l l , and t hat ' s go i ng t o be a d i f f i cu l t
issue along with custody itself and visitation because as
you k..ow even in domestic proceedings are very difficult.
But I guess in the absence of that, we have a rather chaotic
alternative right now. This is only a temporary situation
and it certainly wouldn't have the same thoroughness or you
know, s o r t o f i n f or m a ti on t ha t you w o u ld ha v e at a r e gu l ar
domestic hearing. Bu" it woul d at leas t permit some
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clarif cation to the parties, and they would both h ave an
opportunity to have input on that as to what would preserve
h e status quo during the pendency of this order and th e

processes that might go on with it. And certainly that can
be modified. The petitioner can come in if there's a change
of circumstance. It was pointed out and I think correctly
in discussion since this that perhaps that there should be a
provision that the respondent also have that right to come
in if there's a change of circumstance. You know, I gue ss
this is b rought forward by the lack of anything now to try
and supply something where there's at least a chance for a
court directed guidance rather than what is often used as a
leverage by the party who's got the income against the other
party. You know, you drop that order or else and we'd like
to see that that isn't the only alternative.

SENATOR FLOOD: What about situations where an ex part
order is entered and the respondent fails to f ile for a
hearing within ten days. The judge in that situation may or
may no t dep e n d i n g on how w e a c t u a l l y , i f t h i s b i l l was t o
pass, may not even have the o pportunity to order that
temporary child support if they haven't even had a chance to
see the r espondent, if he or she fails to file for the
h ear i n g .

MARTY CONBOY: Really, and I would agree with you that that
should be in the form of a show cause where the judge would
have the opportunity to put the respondent on notice that if
you don't appear to provide information that it would be a
pretty one-sided affair. A n d that, I think, is probably a
r easonabl e a d d i t i on t o t h i s . And I ' m go i ng t o add t h a t i n
t a l k i n g t o Jud ge N er r i t t who ' s her e , y ou ' l l hea r f r o m s o o n
and from members of the bar association that there are ways
to , I t h i nk , i mp r ov e t he l ang ua g e he r e i n som e o f t h ose
things that would make it work better. That is a p r actical
consideration that I guess wasn't put in here as well as it
should b e .

SENATOR FLOOD: Thank you very much.

S ENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, t.hank you. As usual, great testimony. Appreciate

A RTY C CNBOY: Th ank y ou .
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SENATOR BOURNE: Next tes tifier in su pport. (See also
Exh' bi t 15 j

TARA MUIR: (Exhibit 16) Good afternoon, Senator Bourne and
members of the committee. My name is Tara M u ir, T -a-r-a
M-u-i-r. I'm the legal director with the Nebraska Domestic
V iolence Sexual Assault Coalition. LB 633 will stop th e
practice of ar resting victims for violating their o wn
protection orders or aiding and abetting the violation of
their own o rders. A common scenario in our state is the
victim of domestic abuse calls 911 because she's afraid her
partner is g oing to kill or se riously harm her as he
strangles and slams her into a wall or her children or a
concerned neighbor may call 911 on her behalf. We have to
be clear today that...usually the victim wants the violence
and terrorism to st op . She may not necessarily want her
part..er to leave; she wants him to get help. So next in the
scenario, 911 dispatch sends officers or an officer in rural
areas to the scene. If the officer hasn't arrested her for
fighti..g back to save her life the officer usually tells tne
woman to g et a protection order. Over and ov er our
a dvocates or court clerks hear from victims, I was told t o
come here and g e t a protection order. Our advocates are
trained to safety plan with her, walk through the protection
order process so a victim understands what she's in for with
a protection order if she thinks she really needs one. We
have to exp lain to her that if she wants contact with the
abuser she' ll probably have to a s k f or it bec ause m ost
)udges n our state che ck boxes and often don't take the
t me to near from victims that they have to talk w ith this
abuser because he may keep all the family finances or we
have to take care of children together. Judges usually just
check the box that's no contact and they don't list out any
except ons. Or often the victim is so afraid of the abuser
t hat she is quite willing to have no contact, at least fo r
a while. In some towns in our states advocates have to tell

ctims, be very careful. You could be arrested for seeking
this protection. In our sce nario, say it's a couple of
weeks later and the victim needs help pa ying th e hea ting
bill so s h e contacts the abuser or the abuser may, in true
batterer form, manipulate the si tuation b y beg ging f or
forgiveness and s wearing he's a new man and so they have a
re cion. If he regresses and gets violent again and he
t , p c al l y do es , a nd t he n l aw en f o r c em en t i s c a l l e d t hat

she's often in as much if not more trouble than he is
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when the law arrives in some of these towns. The arrest of
v ctims has go t to stop . The frustration level of law
e nforcement and prosecutors in these towns, we believe, i s
o ut o f con r o l . One o f f i ce r hau l ed t h e v i c t i m i n o n an
a'ding and abetting charge but refused to charge the abuser
with v olating the protection order himself. I talk with
and sometimes I even try to train law e nforcement o f ficers
and pr osecutors on thi s issue. Some jurisdictions
completely understand the fundamental tenets of law that do
not support these arrests. Others do not understand it at
al l . I hand t h e m c o p i e s o f t he 20 0 3 Oh io v . L uca s d ec i s i on .
You' re getting a copy of that today. I t ruled yo u can ' t
arrest pet.itioners for violating their own protection orders
or aiding and abetting the violation and walks through how
the United States Supreme Court has ruled that you can't be
arrested for a crime that wa s cr eated to protect you.
Protection orders are about the behavior of the re spondent
and nothing else. How or why a respondent finds himself at
the petitioner doorstep is irrelevant. I 'm out of time.

SENATOR BOURNE: Thank you. Questions? Senator Flood.

SENATOR FLOOD: Thank you very much fo r your te stimony.
Thank you, Chairman Bourne. Thank you for your testimony.
Ycu and I have talked about this issue several times about a
v ct m of domestic abuse that has a protection order issued
aga nst someone else, the batterer, in any given situation.

guess I'd like to start by asking you about the l anguage
on page 6, lines 23 through 28. Legally, I think a lot of
prosecutors are hesitant to file a criminal charge against
the person that's protected in a protection order because
tnere's nothing in statute currently that really allows that
to happen. Is that the case?

.ARA MUIR: I'm sorry, I was trying to look for where you
were . . .

SENATOR FLOOD: Oh , I'm sorry, I'm sorry...

MEIR: . . .p age 7 o r p age 6 ?

SENATOR FLOOD: Pag e 6 .

.ARA MEIR: Okay, I'm sorry. Go ahead and ask your question
a gain .
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SENATOR FLOOD: But t here's nothing in our statutes right
now. There's n o specific criminal cause of action t hat a
prosecutor can f ile t o ch arge the protected person in a
prot e c t i o n or d e r f r om v i ol a t i ng t h at . I s t h at r i g ht ? So
the case where i f somebody was c harged with aiding and
abetting the violation of a protection order. Ther e' s
nothing specific in our statutes that allow that to happen.

T ARA MUIR: To a l l ow i t t o h app e n ?

SENATOR F'LOOD: Right.

TARA MUIR: No , but those prosecutors certainly say
basically since it's silent we can go ahead.

S ENATOR FLOOD: But you ...I m ean, as an attorney y o u
probably agree that t hat c harge should have no mer it
l ega l l y .

TARA MUIR: Ab s o l u t e l y .

SENATOR FLOOD: Legally.

! ARA MUIR : Ri g h t .

SENATOR FLOOD: And I would agree with you with the state of
our law currently that legally shouldn't happen and to o
often or more than not, victims are pleading to those crimes
without reliable legal counsel. Is that true?

TARA MUIR: R ight, that's correct.

SENATOR FLOOD: Along the same legal reasoning, if we look
at page 6, 1 nes 23 to 28, this bill imposes liability on a
thi d person acting under the respondent's direction. My
con .em here for the same reason that I don't think that we
should legally be able to prosecute the protected person in
a protection order, I don't know that w e can enjoin t he
behav or of a third party that's not specifically a party to
a protection order. Does that make sense?

TARA MUIR : That doe s make sense. We ' re trying in this
particular section to really get at those savvier batterers
who can use friends and family to go ahead and do it and get
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victims to ch ange their mind about the protection order or
remove or r ecant and other c iminal charges of things that
have happened. So that's become a very big p roblem and
we' re trying to ad dress that particular problem with this
language.

SENATOR FLOOD: And I appr eciate the ad dition o f the
languaae in here, acting under the respondent's direct.ion.
I thank that's more s pecific. M y concern is that it ' s a
broad stroke in that the action of a third party maybe not
under the direction but the perceived direction. You could
subjec t so m e b ody t o cr i mi n a l l i ab i l i t y und e r t he pr o t e ct i on
o rder process that's never been named as a party or eve r
been under the consideration of the couzt. Would you share
t ha t co n c e r n ?

TARA MUIR: I would share that concern. I t 's been a while
since I' ve really worked on this section but I think what I
would hope is happening is that the respondent is going to
be charged with violating the protection order because
they' re trying to go through a third person. And per haps
that's how the charge can still be...

SENATOR FLOOD: So you wouldn't want this to be interpreted
as criminal liability for the third party.

TARA MUIR: I t h i nk t h e t h i r d pa r t y p r ob abl y c ou l d s t i l l
have crzmznal liability if it does rise to harassment or
s ta l k i n g i n de p e n den t l y .

SENATOR FLOOD: But not under the protection order.

T ARA MUIR: Ri g h t .

SENATOR FLOOD: And I appreciate that cl arification. I
guess from a legal standpoint I have concerns about, and I
realize that we don't deal with legal si tuations al l the
t'me when w e hav e pr otection orders. The re's emotional
issues and there's things that only victims would understand
t o be the situation. So I want to be as sensitive to tha t
as poss'ble. But fr om a legal standpoint, I'm concerned
tnat a party that requests relief from the court and relief
so serious that it restricts the personal freedoms of the
respondent so much so that he or she cannot l i ve in their
ourn house or see their children or see their wife or



Transcr'pt Prepared by the Clerk of the Legislature
Transcriber's Office

LB 633Committe e o n Jud i c i a r y
Februar y 2 5 , 2 005
Page 47

whatever the case may be. And th e n that pe titioner for
whatever reason, and I want to be as sensitive as possible
to some of the reasons that i t may happen, invites t he
respondent back into the home and then for whatever reason
after that the police are called. An d that respondent is
c harged wi t h v i o l at i ng t he pe t i t i on . Ar e we cr ea t i n g a
standard here that I know judges are frustrated with, when
the person asking for certain specific relief from the court
or a certain remedy violates the tenets of their affidavit?
Because it's a pretty high standard to get a protection
order. And then a call is made a week later. Do you see
the concerns there just f rom a legal pe rspective, take
everything else out of the picture?

TARA MUIR: Um - hum. I do see the concerns. What we hope
for and try and train on is to educate the judges t o be
a lot more savvy and d etailed in that protection order.
That j u st a pho n e c a l l i s n ' t a v i o l at i o n . You ge t i n t o
p roof p r o b l e ms w i t h w e l l , wh e n d i d t h e c a l l t u r n abu s i v e a n d
t hose kinds of , a n d ha rassing. But hoping t hat th e
protection orders can be de tailed enough t o accommodate
v ct ims who do say, some contact has to be made. There are
going to be birthday parties coming up, whatever it is that
sets her u p for failure and adds to the frustration of the
system and the people who work in it. At the poi n t the
pro' ection order is issued I think some of those things can
be f'xed if we spend enough time to g et in to them at a
hearing or even on the affidavits.

BENATOR FLOOD: And that's a point well taken. I agree with
you on the checking of boxes and how specific that really is
when it comes down to the enforcement of the order. And if
the Judiciary decides to be very specific in allowino some

.,.al contact either by phone or supervised visitation or
nsuperv sed at a location that's agreed upon yo u al most

need a parenting plan for some of that. In the situation
where it's so severe that th e court determines that no
cor tact at any time and that's specifically requested and
it's not a box checking issue, it's an actual order of the
court w th th e full knowledge of what's gone on here. In
those s tuat ons ~here the petitioner does make contact for
whatever reason, should we look at something in the most
severe cases so that there's an incentive on the part of the
p =i t c ne t o r e al l y f o l l ow t he t ene t s o f wh at t h ey ' r e
asking he oth e r party t o do and that is, no contact for
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whatever r ason. In that very limited circumstance where no
b oxes a r e c h e c k e d .

TARA MU R : I wou l d s t i l l say no . And g i v en t h at y ou do
have an understanding that often there's so much else going
on wrth vzctxms and only they know what action can really
s ca.e them or wl.at look or what words that ar e sa id ca n
r eal l y p ut t h e m i n f e a r . An d I ' l l t r y and be br i e f bu t wh e n
we train w e try an d get across that in domestic violence
situations, particularly early on when the criminal justice
system gets involved, victims very often will act to make
the batterers less angry with them because, as yo u kn ow,
they get pretty angry about the fact they got a protection
order or they' re sitting in jail for seven days. It seems
rncomprehensible to us on the outside who aren't within that
fam.ly dynamic that you would try and even extend an olive
branch to someone who just knocked your teeth ou t. But
often sometimes that is the case where victims are so being
held c a p t i ve w z th x n t h i s ve r y abu s i v e a nd se r i o us v i o l e nce
that they will try and placate and may even take that first
initial step to test the waters, just how mad is he at me
and if h e's going to get out in three days maybe I should
t a l k w i t . h n i m.

SENATOR FIOOD: Wh at ab ou t , and t h i s wi l l b e my f i na l
quest>on and I really appreciate your testimony. What about
a requirement that the court or an organization like yours
or Bright Horizons in Madison County specifically counsel
the petitioner on the importance of not contacting the other
party so that it's laid out very clearly that this is not in
your interests to make contact for whatever reason. And if
you do want to get back together with him and want to se e
him, come back to the agency that you' re working with or the
court, file the si mple short form, petition or request to
modify the order rather than thzs other situation where the
respondent gets a call, comes over for dinner. I'm just
l ooking for a way that we could help protect both sides o .
what'. happened here so that this person doesn't get a call,
go over there, and get charged. And I don't really have an
interest in protecting a batterer from cr iminal l iability
except that I think there's value to walking the walk once
you get he protection order if that makes sense.

TARA MUIR: It makes sense.
advocates already do that.

I guess I would say t hat ou r
This c h ange i n t h e l aw act u a l l y
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I think in my testimony or I att ached t o it, the re's a
sugoested protection order form language that would k'nd of
warn the pet tioner that if you w ant s omething different
than what's currently in this order you should go back in
f ront , o f t he cou r t t o mod i f y o r d i smi ss t h e p r o t ec t. i o n
order. But we can 't u nderestimate the ability of these
batterers because we don't know the situation to manipulate
that first call as well or to make it look like that when
law enforcement. does arrive on the doorstep. Or it 's a
neighbor who calls and says, I know that guy isn't supposed
to be there a nd that's his car. L aw enforcement come an d
a l l he ' s d o i ng i s he l p i ng f i x a pl um b i n g p r o b l e m i n t he
h ouse. So b ecause protection orders are to protect th e
pet tioner period, and the whole Ohio v. Lucas case lays out
i n a l l l eg al l an gua g e why w e c a n no t h o ld t h at p e t i t i o ne r
who's seeking protection liable for anything else.

SENATOR FLOOD: Okay. T hank you very much.

TARA MUIR: Tha n k y ou .

SENATOR BOURNE: Thank you. Next testifier in support?

MATT KAHLER: Good afternoon. I'm Matt Kahler, K-a-h-l-e-r.
I 'm deput y c o u n t y at t o r n e y i n t he do me s t i c v i o l en c e d i v i s i on
of the Douglas County Attorney's Office. I just wa n t to
deal with four of the provisions in this bill that I think
are part'cularly important from a prosecution angle. And I
t h in k wi l l he l p as si st bo t h p r os e c u t o r s , l aw e nf o r c e ment ,
and the various judges in the system as f a r as handling
violation of protection order cases. The first issue I want
to talk about is on page 6. We' ve already talked about this
a 1 t t l e b t r eg a r d i ng l an g u age b e i n g a d ded t o pr o h i b i t a
th. rd person acting under the direction of the respondent to
harass a petitioner, telephone, or stop by their home to
harass them in any way. I just think it's important to make
it clear i n the sta tute that this, first of all, for the
respondent that this is not allowed, that they cannot tell a
family member or a friend to t r y to dr o p by to eit her

n 'mi.date them from coming to court or trying to get them
to drop the protection order. In handling domestic violence
cases on a daily basis, I see this on a daily basis. And we
have phone calls from victims all the time and we have to
deal w'th each in a case by case basis. In trying to
clarify, I think Senator Flood already touched on this, but
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I b e l i e ve t he i nt e nt of t ha t l ang ua g e i s t o ho l d t he
respondent responsible for some of that conduct rather than
trying to p rosecute these third par ties unde r this
particular statute which I believe would be difficult and it
would be much ea sier to prosecute them under the witness
tampering or ha rassment sta tutes, dep ending on the
s;tuation. The sec ond i ssue I want to talk about xs on
page 7. It proposes to, will allow court to set a specific
distance in a prot. ection order for a respondent to stay away
from a pe titioner. I think t h e suggested distance is
a hundred yards although the language says i t co uld b e
greater depending on the circumstances. Th e situation we
s ee quite a bit in prosecuting these cases, we s e e th e
respondent parking their car f ive houses down from the
pet itioner or we see them driving through the n e ighborhood
where it's inevitable they' ll run into the petitioner at
some poi n t . An d f or a v i ct i m o f do mes t i c v i o l en c e I be l i ev e
that this kind of contact can be just as frightening as
showing up on the front doorstep in certain situations. And
this is purposeful conduct on the part of a respondent and I
believe that says in general their contact seems to get more
dangerous as time goes on. I think this is important to put
t hi s l ang u ag e i n t her e , t o g i v e mor e g ui d an c e t o l aw
enforcement in our office as far as putting a stop to t h is
con act. On page 7 I want to touch on the proposed language
t ha t y ou can n ot wa i ve r o r nu l l i f y a p r ot ect i on or d e r by
xnvztxng the respondent over to the home. And we' ve already
t a l ked a b ou t t ha t . And t h at a p et i t i one r shou l d no t b e
cnarged with the vi olation of their own protection order.
I' ve read Ohio v. Lucas and I agree with t he de cision in
that case. I believe the protection order statutes are
intended to deal with the actions of the respondent and not
t he pe t i t i on er . And I be l i eve t h at t ha t i s how w e ha v e n ot
been charging victims i n Doug las County for these
violations. I believe t hat the language in the statute
should make i t mo r e cl e a r f or g ui d a nc e f o r l aw en f or ce ment
in our office as a prosecutor that it would not be proper to
hold them responsible under this statute. I'm out of time.
If I can answer any questions.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Kahler? Seei n g none , th ank you. Next testifier xn
s uppor t .

cHARLIE vENDITTE : ( Exh i b i t 17 ) Go od a f t er no on , senator
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Bourne, committee members. My name is Charlie Venditte.
I ' m a retired Omaha police officer after twenty-five and
a half years and was responsible for heading up the domestic
violence investigation squad from 1997 until 2003 when I
retired. The re are s everal issues in the bill that I
support, some of which I want to mention today under LB 633.
The first one being, the fact on the m inimum distance I
can't tell you how important it is for an officer that' s
responding to a violation of a domestic violence protection
order to know specifically that the individual named as the
respondent cannot be at the person's residence, at the
person's neighborhood, at the person's place of employment.
Numerous times officers would respond to c alls. The
respondent or the suspect would be in front of the victim' s
residence and would just be sitting in his car. The victim
w ould be t e r r i f i ed no t know i n g wh a t t h i s i nd i v i d u a l w a s
going to do and because it was not mentioned specifically in
the protection order that the respondent was not supposed to
be there, he would not be arrested. So I think that's very
important for that to be implemented into statute. Another
thing I want to mention and this came into play numerous
times even after the suspect was incarcerated in the
corrections center or d etention center o f the local
jurisdiction's jail, he would have a fellow inmate contact
the victim by telephone, free telephone calls coming out of
the corrections center. The fellow inmate would contact the
victim, tell her, threaten her if she were to prosecute
what's going to happen to her . So I thi n k i t's ve ry
important to initiate third parties in there as well. Some
other facts I'd like to read to you regarding firearms and
domestic violence statistics, nationally nearly one-third of
all women murdered in the United States in recent years were
murdered by a current or former intimate partner. Nore than
three women a day are killed in the United States by their
intimate partners and two-thirds of all these partner
homicides are committed with guns. The presence of a gun in
the home makes it 12 times more likely that a woman is going
to become a homicide victim not to mention her children that
are living in her residence at the time. A gun is the most
commonly used weapon in domestic violence homicides and
women are more than four times likely to be murdered by guns
used by their intimate partners than are strangers that are
k illed when knives, guns, or o ther weapons are use d
combined. Nationally, in 2000 50 percent of all homicide
victims who were female were killed with firearms, In 2 003
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last year, 52 law enforcement officers were killed and of
the 52, 4 5 or 87 percent were killed by firearms. Of the
52 murdered officers, 19 percent were responding to fa mily
disturbance calls. Needless to say, it is very important to
remove firearms from convicted domestic violence abusers or
individuals that have protection orders issued against hem.
I see my r e d l i gh t i s on . I hav e mo r e t o say b ut I t h i r k
I ' l l sa v e i t f or LB 632 w he n I ' m b a c k u p h er e .

SENATOR BOURNE: Thank you. Are there questions for...is it
Captain Venditte?

CHARLIE VENDITTE : Se r ge an t .

SENATOR BOURNE: Se r g e a n t .

CHARLIE VENDITTE : Ye ah .

SENATOR BOURNE: Seeing none, thank you.

CHARLIE VENDITTE : T han k y o u .

SENATOR BOURNE: Next testifier in support.

TIN DUNNING: Good afternoon, Senators. Tim D unning,
Douglas County Sheriff. I'm also a member of t h e Om aha
Domestic Violence Coordinating Council. In order to be, as
you can see, we have a number of people here. I n order to
not repeat everything over and over and over I' ve picked
apart the bill, if you will, to answer some of the questions
t hat y o u m i g h t . h a v e . Und er t he . . . LB 633 exp an ds r e l i e f
ava ' able unde the pro tection order. One of the things
tnat we' re asking that this bill set is a m i nimum di stance
for a re spondent. to stay away from a petitioner. I don' t
mea.. the bill is set but to mandate t hat the cou r t stat.e
that. It 's ju st another tool for law enforcement. It is
someth ng that is a problem for u s, pr obably on ev ery
protection order t hat we serve tha t the re's not enough
c la r f i c at i o n an d t her e f o r e w e' r e go i ng ba ck a nd f o r t h t o
he courts. Thi s puts the respondent on notice as to wha

dis ance wou d place that person in the realm of h aving an
add t onal criminal charge o f vi olation of a protection
o d r. LB 633 has some procedural changes f or prot ction
rders. The petitioner cannot nullify the order by inviting
he respondent to the residence. The petitioner cannot be
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charged with violating their own protection order and thi s
really sn 't a p roblem in Douglas County but my colleagues
with the Nebraska Sheriffs Association s ay that it is a
problem in t h e we stern parts of the state. A petit oner
should not b e ar rested or charged with inviting or
contacting the respondent. In response to Senator Flood, to
your earlier comments, it may be stupid, it's probably
unadvisab l e , b ut i t i s mo r e s t up i d a n d u n a d v i s a b l e fo r t he
respondent to vi olate what they have already been told not
to do. It additionally would require that al l Ne braska
pol ce officers receive mandatory training of not less than
two hours annually. We really never knew what th e right
.. mber of :raining was bu t, you know, we currently have
mandatory training for coverage of the pursuit l aws. We
have mandatory coverage of use of force and this is a very
complex realm that law e n forcement officers need t o be
continually updated. LB 63 3 creates emergency protection
orders. Th is allows Nebraska courts to issue emergency
protection orders upon consent of the victim and requests
that law enforcement when the peace o fficer asserts that
there's grounds to believe that the victim is in fear of
a buse, based on recent abuse or mi nor children are i n
immediate and p resent danger of abuse. The emergency
prot. ection order expires after five days on the close of the
)ud cial business on the fifth court da y fol lowing the
issuance. Emer gency protection orders are not new. They
are ava lable in the majority of states. Currently, a tool
in the law enforcement pocket i s that of the emergency
protec t . i v e c u s t o d y a n d t h a t wor k s wel l an d i t . j u s t add s
clarification. And I see I'm out of time and I have a lot
more no t e s .

SENATOR BOURNE: Tha n k yo u . Questions? Senator Flood.

S ENATOR F' OOD: Thank yo u, Chairman B ourne. Sheriff
Dune.ng, thank you very much for your t.estimony today. Some
o f t he s e 3erks that try and harass the protected party are
so rrat.coal at the time th e y are sitting outside th e
house. Do you worry about, if we put a hundred yards on
t he e and 'm not asking this question because I disagree
with a nundred yards bu t I can see some of these people
act ally measuring out a hundred yards and standing at that
point and h arassing from whatever position they can find,
a h ..dred yards is pr etty, you kn ow, i n a residential
neighborhood it's going to provide some protection. In some
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rural areas it may not. Do you think a hundred yards is far
enough away? Is there another way to do this that we can
ensure that the protected party is going to be safe fro m
t hi s g u y o r t h i s r e sp o n d ent , I sh ou l d sa y?

T IM DUNNING: W e l l , I don ' t kn ow t h at I wou l d ag r e e w i t h t he
300 hundreds . I wo ul d t h i nk i t wou l d be . . .

SENATOR FLOOD: Oh, 100 yards, yeah.

'I'IM DUNNING: ...I would hope that it would be much farther
than that. I mean, we now see l anguage and p rotection
orders that they can't drive by the place of residence,
can't drive by the place of work. I mean, there's a lot of
inadvertent contacts. I mean, you really have to brainstorm
some of these things in the protection order process to make
sure that you try and cover all the bases. But the greater
the distance, and I would agree if you make it a thousand
feet they will be at 1001 and that' s...

SENATOR F'LOOD: And that's t.he way they operate, yeah.

TIM DUNNING: That's the whole issue here is protection.

SFNATOR FLOOD: I gue ss the other...and it occurred to me
while you were giving your testimony about the contact and
you' re right. If the person who the protection order is
against makes contact even if it's invited, they are in

o'a t i o n o f t he l a w, cl ea r and si mp l e . I d on ' t d i sa gr e e .
C ould we put something in protection orders that g ave th e
pet ' t i o n er t he r i gh t at t he i r o wn ch oos i ng t o ca l l t he
respondent as long as it's a one -way c all s o th a t th e
pet tioner if s he or he or whoever it is has to get a hold
o' ad o Mom or whoever it may be, they can do that by them
making the phone call. We can prove that by telephone
reccrds. So that in the event they have to get a hold of

we don't have to build in all these other protections.
We  st gi ze the petitioner that right. I'm not opposed to
t hat . I ' m gu st wo r r i ed ab ou t t hi s l an gua g e k i nd of

onfus i n g e r er y t h i ng .

TIM DUNNING: I r ea l l y don ' t t .h i n k I can g i v e you a go od
answer o n t hat .

SENATOR F'OOD: Yea h .
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T IM DUNNING: I g ue s s , ho p e f u l l y , somebody t h a t ' s f ol l owi n g
me up can do that. Folks?

SENATOR FLOOD: Okay. W e ll, I thank you very much and I
appreciate your testimony.

TIM DUNNING: T hank you.

SENATOR BOURNE: Further qu estions for Sheriff Dunning?
Seeing none, thank y ou. Next tes tifier i n supp ort.
Welcome.

CASSANDRA CATES. Hi, my name is Cassandra Cates. I'm here
today to tell you a victim's perspective on what's been
going on. I have an active, valid protection order in
place. Th e person I ha v e t h e or der a gainst has be en
arrested or has seven charges pending against him. We have
11 reports pending, being able to implement the reports. I
went through the process, filled out the affidavit, signed
the affidav't, turned it in, didn't see a judge, he si gned
it. It went into the record. The person I filed against
i t , and I ask ed fo r a hea r i ng . I d i dn ' t hav e t he
opportunity to as k for a hearing. Th e judge never heard
t hat t h i s pe r s o n h a s o v e r 30 gu n s t h at I know o f , hand g u n s ,
rifles, shotguns, assault weapons. This person has a home
s x blocks from mine. He's a violent person. The v iolence
con inues to e scalate. He was arrested at my home for
br cgoing a handgun to my home, holding me hostage, t e l l i ng
me he was going to kill me, telling me he was going to kill
h mself. Thank the Lord, I was able to get away from him .
He had a sta ndoff with the police at my home. Prior to
t hat, he had a standoff with the police a t his home .
Apparently, he was ...a sus picious vehicle in the
neighborhood, I'm sure stalking my home. I' ve been stalked
for months and months. This person continues to get out of
)a>i, conte.nues to h ave h i s ha ndguns, his rif les, his
shotguns. No on e is able to enforce the federal law to go
in and get them or order that he give them up. I' ve worked
w'th the pro secutor's office. I ' ve wo rked with the
detectives. I' ve gone to court. I' ve done everything in my
power to have my rights protected, my children's rights.
have three young adult sons he continues to threaten. The
U .S. Attorney's Office told us to l ook in t o it . As of
yesterday he di dn't appear for a hearing. They ordered a
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warrant for his arrest. He 's out, he's a fug itive. He
s t i l l h as hi s g un s . I do n ' t kno w t o d a y i f I ' m go i n g t o go
h ome and he's going to have one of his rifles up in a tre e
waiting to shoot me. So it's really important that we pass
this law that someone go in, get the guns and make my li fe
safe, my c hildren's life safe and others who aren't as
assertive as I am, their lives safe. And I'd entertain any
quest.ions that you have.

SENATOR BOURNE: Thank you. Appreciate your testimony.

C ASSANDRA CATES: Um- h u m .

SENATOR BOURNE: Are there questions for Ms. Cates? Seeing
none, thank you. But we do appreciate you taking the time
to testify. Next testifier in support?

ERIN RI C HARDSON: (Exh i b i t 18 ) Go o d a f t e r no o n . My nam e i s
Era.n Richardson. I am a YWCA family violence specialist and
advocate in Omaha, Nebraska. I am submitting my written
testimony and also a let ter of su pport for LB 633 from
YWCA Omaha.

SENATOR BOURNE: We' ll enter that letter into the record.

ERIN RICHARDSON: Thank you. I wanted to address a couple
o f t he di f f er e nt o pt i ons t ha t a r e av a i l ab l e i n wo r k i ng w i t h
victims of domestic violence for the past four ye ars in
filling out protection orders and assisting them through the
process. One of the options is the petitioner need not be
present to file the ex parte protection protection order.
There are n umerous times when w orking with a woman or a
v i c t i m o f d om e s t i c v i o l en c e t ha t t he y mi g h t no t b e ab l e t o
be present in filing that protection order. They may lack
transportation, they may live in rural areas and n ot be
close to the courthouse for their county. They may have
physical limitations. Eor instance, being in the hospital
for injure.es, being in th e ho spital because of ongoing
medica l co n d i t i on s o r j u st g i v i ng b i r t h t o a c hi l d . I wa s
working with a cli ent. She was being th reatened and
harassed by the pe rpetrator. The nur ses were bei ng
threatened and harassed by the perpetrator and the actual
hospital staff security were receiving bomb t hreats from
him. Yet for her to get up after giving birth to a child
and go down and file her own protection order was one of the
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s'tuations we had to figure out how to get around. So this
would definitely help v ictims in that situation. Another
o..e was an elderly woman who was hosp italized for
st ess-related illnesses and he was continually comino up to
the hospital, verbally and emotionally abusing her while
try ..g to get over the s tress-related illnesses, working

h the d o c t o r s a n d w o r k i n g w i t h he r f ami l y o n f i gu r i ng ou t
how to f l e t he protection order on her behalf. Another
opt on ha I wanted to address is the option of protection
orders 'asting longer than a year. Currently, protection
orders after a he aring that's be en ordered as an
ex parte...if there or isn't there a hearing, they are only

e ffect for one year. When I work wi t h vi ctims o f
domestic violence we are safety planning for a long period

: i m e . "s ally I am very honest with my clients and that
we' re do;no a safety plan for the rest of their lives. This
protection order s a part of her safety plan. And for that
protecti=n order to la st lon ger than a year because
continually "he harassment. begins, usually we see it be gin
r ght af=er that protection order has been expired. It will
start happening again if he follows the protection order.
So to be honest with her and say that she's going to have to
s afety plan for the rest of her life and then to s ee tha t
you also have t o come b ack i n a yea r and refile this
protection order and stir the pot a lit tle b it for that
perpetrator. Then that would eliminate that happening for
t ha t v i c t i m. I h ave o t h er not e s b ut t hank yo u .

SENA OR BOURNE:
M s. R c h a r d s o n ?

ERIN RICHARDSON: Th a n k y ou .

SENATOR BOURNE: Next testifier in support? Welcome.

NANCY L I V I NGSTON: (Exh i bi t 19 ) Go o d a f t e r n o o n , S e n a t o rs .
My name is Nancy Livingston, L-i-v-i-n-g-s-t-o-n. I'm an
advocacy coordinator for YWCA Omaha Women Against Violence
Program. I'm here to speak in support of LB 633 by offering
i n f o r mat i o n o n h o w t h e e x p a nde d r el i ef made ava i l ab l e i n
protection orders can be a valuable resource for victims of
domestic violence. As advocates, we work with d o mestic
v . o' ence and safety planning on a daily basis . For many
ric" ms, a protection order may be part of the ir pl an as
they strategize thej r safety. Ov er the years we' ve heard

Thank you . Are the r e qu estions for
See none , t ha n k y o u .
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from victims the need for additional relief that could f it
in the p rotection order process that would expand ex parte
rel ef such as, as you' ve heard. Prohibit the re spondent
from contacting the petitioner through third parties. Many
of the victims we serve state that f riends and/or family
members take on t h e role of harasser once the abuser has
been silenced by the protection order. Exte n d te mporary
custody f r o m 90 t o 120 d a y s , m o v i n g f r o m y o u r h o me , f i nd i ng
a job, and child care and applying for assistance if needed
takes weeks and sometimes months. Finding an attorney can
e asi l y m ove d own t h e l i s t o f p r i o r i t i es on c e a v i ct i m mak e s
a dec sion to leave the abuser. Award temporary possession
o f p e t s . Ma ny v i c t i m s o f abu s e w i l l no t l e ave t he i r home s
because they cannot take their pets and they fear for their
pets' lives if they leave without them. LB 63 3 wi l l also
expand re' ief after a hea ring such as setting parameters
around visitation. Chil dren are of ten p awns u sed to
continue the h a rassment and ma nipulation of the victim.
T his will allow some guidelines as to what is in t he bes t
interest of t he child. Award temporary child support upon
proper information, income information to the court. The
burden will b e up o n t h e petitioner. With the proper
information this will contribute to the victim's safety and
less dependence on state resources. Researchers have found
one of the three reasons victims often make the decision to
stay or le ave is based o n the availability of financial
resources. Award limit.ed restitution upon proper evidence
to the court. Again, the burden will be upon the victim to
present the proper evidence to the court but this can have a
definite impact on the safety. We have heard over and over
of the times the abuser has kicked in the door damaging the
f rame, unable to pay for repairs for th e th ird time th e
victim is blockaded in the home. Windows shot out; plywood
i s nailed over the openings. The tires are slashed so t he
v c t i m ca nn o t go t o wor k . The ab i l i t y t o ask fo r t h i s
additional relief after a protection order hearing will keep
this information in front of the same judge in many ca ses
instead of another court action in small claims court. This
w 1' give domestic violence victims and their children added
resources as they reach out to the community for assistance.
Please forward LB 633 to the floor. Thank you.

SENATOR BOURNE: Thank yo u . Questions for Ms. Livingston?
See none , t ha n k you .
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NANCY LIVINGSTON: T hank you.

SENATOR BOURNE: N e xt t es t i f i e r i n su ppo r t .

JOAN SKOGSTROM: Gre etings, Chairman Bourne and members of
t he com mi t te e , my n ame i s Joa n Skog s t r om spe l l ed
S-k-o-g-s-t-r-o-m. I am here to testify in support of
LB 633 and specifically to d iscuss emergency protection
orders that are set out in LB 633. I want to tell you that
I am the executive director of the Domestic Violence Council
in Omaha and I'm also a lawyer licensed to practice in Iowa
and Nebraska and h ave b een providing legal services and
advocacy to victims for almost 20 years, covering four
s ta te s i nc l ud i n g N e b r a s ka. And I ' v e h ad a n o p p o r tu n i t y t o
s ee arid practice and work with domestic violence laws a nd
see how they work or don't work. A lot of what is in LB 633
is based on the model code that has been held to be a model
for states to work with and also it is using and looking and
research ng the best practices and finding out wh y things
hare fa led from other states. It 's worked very hard to
look at the pros and cons and impacts o f th ese di fferent
p rc e c t on order rel iefs that we are propo sing.
Specifical y, emergency protection orders as they set out in
L B 63 3 , - hey have very specific and limited and v ery mu ch
i..te..ded purposes. The emergency protection orders will
p ro r id e di c t i m s o f ab use r e l i e f i mmed i a t el y . Th ey ar e
' ntended to be ava ilable and pr ovide relief when t h e
courthouse is closed, after five on Fr iday, on holidays,
before eight. on Monday. Emergency protection orders would
only be available to victims when the courthouse is closed.
The or d e r s wi l l be av a i l a bl e on l y wh e n a l aw en f o r c e ment
officer at the request of the victim believes that there is
danger. The orde r is des igned and intended to stay in
effect for a short per od of time and hav e an expiration
date posted clearly on the fr ont of th e order. It ' s
intended that the time remain only in effect only for enough
t ime f o r t h e pet i t i o ne r t o f i l e a t emp or a r y p r ot e c t i o n
order. In t hose states who have emergency protection order
p ovis ons they vary from the close of the next business day
to as many days as 14. We are proposing five. In cl osing,
though, the proposed language in LB 633 creates the remedy,
p ro i des a tool to provide greater safety for victims, to
p ".ide them re lief when they otherwise would have to wai
som imes days to get the court's approval. This is a t o ol
tha can be used and it can be very effective to keep our
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v ctims and our whole community safer. Th ank y ou, and I
would welcome questions.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Ms. Skogs t r om ? See i n g n o n e , t h a n k yo u . Nex t t est i f i e r i n
support. Okay , that will conclude the support testimony.
Are there testifiers in opposition? Have you signed in?

MERRITT: (Ex h i b i t 20 ) I h av en ' t . I ' l l s i gn wh en I
l ea .e ' f t hat ' s okay, sir so I don't hold you...

SERA.OR BOURNE: Perfect. Nop e , that's great. Thank you

P AUL MLR»I • T: I didn't think I had counted 11 but I might
ha.e ' ost count so. Senator B ourne, members o f the
Judiciary Com m ittee, my name is Paul Merritt,
M-e-e - r - r  . - t - t . I a m one of the di strict judges for
Lancaster County and I have been asked to appear here today
n opposition to LB 633 on behalf of the Nebraska District

J udges A s s o c i a t i on . Quite f r a nk l y , I ' m no t po s i t i ve t h i s
isn't neutra' but I was asked to say in opposition on behalf
of the association. Nebraska Revised Statute 42-902 Reissue
200» provide-, in part, that the legislative intent for the
adopt. on of he Protection from Domestic Abuse Act, which is
proposed o be amended by LB 633 was a finding that t here
was a present and g rowing need to develop services which
w u' d ' e s s .". and reduce the trauma of domestic abuse. The
Dis t r i c t = dges' Association agrees with that declaration
and supports endeavors to continue to lessen and reduce the
t. auma cf d omestic abuse. The association's concerns with
LB 633 re' ate not to its subject matter but r ather t o its
b eadt,h and mechanisms. In three minutes, I cannot address
the association's concerns line by line but I will try to
high ight some o f the issues. Does expanding a prote,tion
o rder t o i n c l ude "any third...prohibiting any third person
acting under the respondent's direction" mean that a . amed
thiid party can have a protection order entered against him
or her or does it mean that if a third party acts on behalf

the respondent, that is, the person who has a p rotection
order against him or her, the respondent can be prosecuted?
'~le've heard a little testimony of that already a s to at
l eas t w h a t t he i n t en t i s , I b el i ev e . Do es s e t t i ng a mi ni m u m
100-yard protected zone around a protected person mean that

the protected person and the respondent work for the same
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company one of them has to quit or change shifts or that if
they are both a t Ga teway here in Lincoln or the mall .n
North Platte the respondent has violated the pr otection
order by b eing in the same section of the mall at the same
time as the protected person? Or that a pr otected pe rson
and the respondent cannot go to the same church at the same
service? Is it really the intent of t he Le gislature to
create a mini-divorce environment where temporary custody,
temporary parenting time and temporary child support aze
going t o be ad dr e ss ed ? I f i t i s , who i s go i ng t o be
presenting evidence relating to the best interests of the
children, for example, where and under what circumstances is
supervised parenting time going to take place? And who is
going to provide the financial information and child support
worksheets required for the determination of child support?
My experience is t hat p robably over 95 percent of all
protection order matters are done pro se, that is, without
either side being represented by counsel. Who is going to
present the e v idence for th e co urts to cons ider in
addressing these sometimes complex issues? I recognize that
some places have aides or advocates. Not all communities
are fortunate enough to have that type of service available.
B rought t o d a y a n d wh o i s go i ng t o i n i t i a t e i n co nt em p t
proceedings when respondents don't comply? If temporary
child support is ordered under this bill the r espondent
wou' d not be able to seek a reduction if he or she loses a
job or has a reduction in hours, since only the prot. ected
person can seek a modification of the protection order. On
at least four occasions, the new language of LB 633 refers
to after notice and opportunity for hearing. Pro tection
orders are on a fast track. Logistically, I can envision a
r ea l d i f f i cu l t y i n t r y i ng t o add r e s s a l l o f t hese i ssu e s a t
o ne hea r i n g a n d f i nd i n g t he t i me t o p r om p t l y ad d re s s t h e m a t
separate hearings. In closing, I would like to say that the
Nebraska, that the District Judges' Association does not
oppose, n fact , it supports the protection of victims of
domestic abuse. How ever, the association does not agr ee
with LB 633 as drafted. The association is willing t" work
wit h t hose seek i ng ame n d ment s t o t he Pr o t ec t i o n f r om
Domestic Abuse Ac t. And, in fact, we' ve had some of that
going on out in the hallway before w e got sta rted h e re.
T hank y o u .

SENATOR B O URNE:
testi.mony to us?

Judge, would y ou sub mit th at written
Could we have a copy of that or did we



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 633Committe e o n Jud i c i ar y
Februar y 2 5 , 2 005
Page 62

a l r e ady g e t ~t ?

PAUL MERR.ITT: No, you did not.

SENATOR BOURNE: Could we have a copy or if.

PAUL MERRITT : Su r e .

SFNATOR BOURNE: Ok ay .

PAUL MERRITT: I mean, it somebody would make a copy, that' s
f ane , S e n a t o r .

SENATOR BOURNE: No, no, we' ll take care of that.

PAUL MERRITT: Okay .

SENATOR BOURNE: Questions for the Judge? Senator Pedersen.

S ENATOR Dw. PEDERSEN: Th a n k y o u , S e n a t o r B o u r n e. Judg e , m y
fzrst question was going to be what you just answered in the
last few w ords. What can be done to bring your people
together? And you' ve already answered that, that you' re
wal l i n g t . o w o r k wi t h t hem .

PAUL MERRITT: We are and I' ve talked with the last speaker.
I ' m sorry, I can't remember her name. A nd I think she' s
going to be contacting the president of the association and
t ry=ng t o g e t so me d i s c u s s i o n g o i n g o n .

SFNATOR Dw. PEDERSEN: Would you agre e, Judge, with the
test>mony that. was brought in here today that this is a very
s er i ou s p r o b l e m?

P AUL M E RRI TT : Very se r i ou s pr o bl em . I ag r ee
wholeheartedly. You can 't help but be heartfelt. when you
hear al' these stories especially the woman who doesn't know
what's going to happen to her when she goes ho me ton ight.
Very, very serious problem, Senator.

SENATOR Dw. PEDERSEN: Scar y . Thank yo u .

SENATOR BOURNE: S enator Flood.

SENATOR FLOOD: Tha nk you, Chairman Bourne. Judge, I know
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you had three minutes. Were there any areas that you wanted
to maybe expound upon at all know that y o u se e this
fzrsthand? It's fairly open-ended but...

PAUL MERRITT: It's very open-ended.

SENATOR BOURNE: I know, you don't ever want to ask a lawyer
an open-ended question like that (laughter).

PAU' MERRITT: And, Senator, there are things but I hink
that I got the just...I can down line item by line item but
t hen I think e verybody else p robably should have t h e
o ppor tu n t y t o go d own by l i ne i t e m, l i ne i t em . I
u nders t a n d . . . I wi l l men t i on on e t hi ng . Tha t 100 - y ar d
p rotec t >on z o ne , l e t ' s ca l l i t , whe re i f so m ebody p a r k s f i ve
blocks or five houses away, the pr otection order says
d sturb the peace of. I mean, a law enforcement officer is
going to have t o make the determination whether he or she
bel.eves that somebody parking five hou ses away is
disturbing somebody's peace. And whether that's outside a
1,001 yards or 100 yards, I mean, it's the conduct I think.
W'th respect to ch ecking boxes I heard that there were

complain.nts about that. I a ppreciate that. The boxes we
check are the o nes t ha" are s pecifically prescribed by
statute. I am not aware that the statute says a judge ca n
make h 's or her own req uirements or co nditions or
restrz.ctions on a respondent. It 's either one or all or
some of t hese particular matters. A n d I guess that's all
the further I would go, Senator, unless you have a specific
q uest i o n , s i r .

SENATOR F'LOOD: No, I think you' ve done a good job. And I
thank there's more work to be done on this bill before xt 's
ready .

PAUL MERRITT : Tha nk y ou .

SENATOR FLOOD: T ha n k y ou .

SENATOR BOURNE: And Judge, what I hear you saying xs that
y ou agree with the goal and you are willing to ass>st z n
tact ' ca' ly accomplishing the goal so that it comports with
t he s y s t e m .

PAUi MERRITT: The judges agree with the goal. W may not
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agree wi th everything. You w i l l n eve r ag r ee wi t h
everything. That 's j ust th e na ture of the beast but I
believe that with input at least there can be some matters
that can be agreed upon and at least we can understand why
we don't disagree upon things, Senator.

SENATOR BOURNE: F a ir eno u gh . Than k yo u . Tha nk you .

PAUL MERRITT: Tha n k y o u , s i r .

S ENATOR BOURNE: Next testifier in opposition. Are there
any neutral testifiers? Senator Pahls to close.

SENATOR PAHLS: Just a couple of closing remarks.
t hat I l i k ed ab o u t i t , I ' m h ea r i n g p e o p l e sa y , we
talk about this and make this a better bill.
involving the judges and your expertise over h ere
you asked a number of questions, getting together.
we car. make this a better bill and move it on.

SENATOR BOURNE: Exce llent. Questions fo r the sen ator?
Seein g n one , t ha t wi l l con c l ud e t he hea r i.ng on
LB 633 . Sena t o r Pah l s t o o pen on LB 632 .

The par t
need t o

I t h i nk
because
I t h i nk

L B 632

SENATOR PAHLS: (Exhibit 22) Good afternoon, again, Chairman
Bourne and members of the committee. First of a ll, I do
want t o t h ank yo u be ca u s e t he s e b i l l s at o ne t i me w e r e o n
two separate days and bringing them together one day. I do
appreciate that effort. My name is Rich Pahls, P-a-h-l-s,
representing District 31, the Millard of Omaha. The bill
t ha t we wi l l b e d i sc uss i n g h e r e t ha t I ' m b r i ng i ng f o r t h i s
L B 632 . Thi s bi l l ame n d s t h e Nebr as k a Cr i mi n al Co de by
add ng two new offenses. As you can see, this bill will be
a 1 ttle bi.t more concise. Again, this bill was drafted by
t he D o mes t ic Vi o l e n c e C o o r d i n a t i ng C o u n c i l o f Om aha a nd , as
you can tell, their representatives will be here t o speak
further to this bill. They also have an amendment and they
w il l exp l a i n t hat t o y ou . Th e t wo p oi n t s t ha t I wou l d l i ke
t o br i ng up dea l i ng wi t h t h e b i l l , any pe r s o n u rho ha s b e e n
con r cted of domestic assault will not be allowed to possess
a firearm or ammunition. The second, any pe rson who is
subject to a protection order will not be allowed to possess
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a firearm or a mmunition while the protection order is in
effect. And as I look through the bill, the violatio..s of
either of these offenses is a Class IV felony and any peace
officer may c onfiscate a firearm from any person who is in
violation of this act. And to add more information to these
t wo par t s o f t he b i l l , I wo u l d a l l ow y o u t o ( i nau d i b l e ) and
go o n . The p eop l e f o l l ow i n g me , I ' m sur e , w o u l d g i ve you
more than adequate information.

SENATOR BOURNE: Thank you. Are there questions for Senator
Pahls? Se e ' ng n o ne , t ha n k yo u .

SENATOR PAHLS: Tha n k you .

SENATOR BOURNE: Can I have a showing of hands of those here
to testify in support.? I see roughly eight, nine. Those in
o pposi t i o n ? I see non e .

MARTY CONBOY: (Exhibit 21) Good afternoon, Senators. My
name is Marty Co nboy. I'm the city prosecutor in Omaha,
here on behalf of that body as follows, the city o f Om aha
a..d also I am a prosecutor. I have a letter that I promised
to pass along on be half of Rick B oucher who was here
ear' ier. He had expressed some concerns about this bill and
also some support for portions of it and LB 633. Amendments
have actually kind of taken away the interest that he had .
He wanted t his to be submitted to show that he was here on
t hese t hi ng s . Th i s wi l l be b r i e f . Th i s bi l l un l i ke t he
last has just one major provision. It would require that a
person convicted of domestic assault be prohibited from the
r i gh t t o ow n a f i r ea r m. Th i s i s a mi r r or o f t he f ed er a l l aw
under the Violent Act which prohibited this conduct up unti'
a few years ago. Based on the Supreme Court's ruling about
states' ri.ghts in th e co mmerce clause, this wa s th en
deferred to stat.es to d ecide whether or not they want to
adopt that same language. This is that same language. In
fact, with the am endment which takes away the opportunity
for law enforcement officers to possess firearms with court
approval, this literally is the same language. And what it
does essentially 's makes it clear that you can't own a g un
' f you ' v e been convicted of domestic assault. And you' ve
heard some of the statistics about why guns and dome stic
assault are a deadly combination consistently, predictably,
and why this bill will be a direct impact on that pr oblem.
The current language would unfortunately result in some law
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enforcement. officers facing the loss of their careers. That
s unfortunate. I don't think it will be common, if at all.
Pilots who come to work drunk or truck drivers, lawyers who
abscond with clients' monies. Those particular offenses for
particular professions are fatal for those professions. And
that. is because of the particular nature of those jobs and,
unfortunately, in law en forcement someone who w ould be
guilty of this particular crime would not be able to possess
a firearm and probably continue to work in t hat c apacity.
I ' 1 ' be glad to answer any questions. This bill, again, is
a collaboration from the Domestic Viol ence Coun cil.
Senato r . . .

S ENATOR BOURNE: Se n a t o r Pe d e r s e n .

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Marty,
and j u s t t o d i a l og u e w i t h y ou a l i t t l e b i t her e . Don ' t we
h,ivc some statutes in place that would help this already?

PARTY CONBOY: I'm not aware of anything that specifically
deals with domestic violence assault.

SENATOR Dw. PEDERSEN: Ok ay .

RTY CONBOY: There are ordinances in the city of Omaha,
for instance, that I know certain crimes...

SENATOR Dw. PEDERSEN: That ' s wha t I ' m thinking o f is
the... t's an ordinance not a... Yo u' ve been around this
business for a l ong time and so have I. Don't you think
these same people who would have these weapons would get
them anyway even if there was a law?

Y>RTY CONBOY: Well, at least now, we'd have the force of
law to tak e action a g ainst t hem . Right now there' s
abso'utely no pr ohibition whatsoever. And like people who
p ossess firearms illegally that, for in stance, that a re
felons we c an at least now have an offense we can bring to
bear if we do find that they have weapons. So at lea st it
gives us a tool to use.

SENATOR Dw. PEDERSEN: And I'm not saying I don't agree with
the bill b ecause, I mean , I do a g ree with it. But my
e xperience has been, I mean, you can make all the laws y o u
want and they want to do somebody in, they' re going to do it
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anyway.

MARTY CONBOY: Unfortunately, that's probably true. I guess
what we' re trying to do is create both a state policy and at
least the opportunity to intervene.

SENATOR Dw. PEDERSEN: Th a n k y ou .

SENATOR BOURNE: Thank you. Further questions? Senator
F lood .

SENATOR FLOOD: Thank you, Chairman Bourne. Mr. Co nboy,
gust a few...just observations and a question. And I don' t
know if you have a copy of the bill out in front of you
t he r e

MARTY CONBOY: I d o .

SENATOR FLOOD: Okay . On page 3, Section 4, the whole
section basically but specifically, lines 16 through 19. I
don't know if you' ve got. that in front of you there.

MARTY COWBOY: Ye s .

SENATOR FLOOD : One of the things I liked about the other
bil in LB 633 was that it gave certain h our re quirements
for the r espondent to have a protection order to get the
guns out of the house and then maybe even file an affidavit
stating that they c omplied. My conc ern h ere twofold.
Number one issued after a hearing in line 16, in cases where
we !".ave an ex parte order and t here's no re quest for a
hearing, that language maybe needs to be cleaned up. Would
you agr ee?

MARTY CONBOY: W e ll , a c t ua l l y , and t h i s i s j u s t an ex t ens i on
o f t h e f el o n y po s s e s s i o n l a w. So , r ea l l y t he he ar i ng t o
d etermin e g u i l t a nd t he exp i r a t i on o f t he opp o r t un i t y f or
appeal which makes the conviction final I would submit does
satisfy the re quirement toward n otice in a hearing. And
there s actu ally l egal process. It is sort of a
consequence of that process much like somebody might lose
the r driver's license on a particular kind of crime. It
happens kind o f as a di rect result so I guess they' re on
notice. And certainly it happens this way with fe lonies
right now on a d a ily basis. When your conviction becomes
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final, the order just au tomatically takes ef fect. And
rea'ly what this does in Section 4 is creates the criminal
sanction and that....

SENATOR FLOOD: See, I read...and maybe I'm misreading this.
I read this as it was talking about w hile subject to a
protection order issued pursuant to Section 42-924 which
order was issued after a hearing. I read that as it was
clarifyino the h earing o f the pr ocess of the protection
order, not the actual violation.

MARTY CONBOY: I apologize. I w as looking at the wr ong
paragraph.

SENATOR FLOOD: Okay, okay.

MARTY CGNBOY: That is related to the protection orders
which were discussed earlier and this is an extension of the
LB 933 l a n guage and woul d n o t i nvo l v e a hea r i ng . . .

S ENATOR FLOOD: Oka y .

MAR Y CCNBOY: ...and I would agree that that probably would
make it...l guess this dovetailed into our discussion...

SENATOR FLOOD: Yea h .

RiY CONBOY: . ..when we drafted LB 933 so we assumed that
it would occur but in isolation it doesn't mention it at all
and probably would be prudent to repeat it here.

SENATOR
r i g h t .
t hrough

FLOOD: So t he b i l l i s depe n d en t u p o n L B 6 3 3 . A l l
The other one, i n Section 3, page 2, l ines 9

1 2, dom estic assault and I don 't kn o w wha t
26-323 says. Is that basic third degree assault?Sect on

MAR.Y CONBOY: Domesti.c assault is the bill that was passed
recently which creates a separate offense so it would only
be domestic assault convictions under that s ection. So
regular, if you wa nt to call them regular assaults under
e ither city code or state statute w ould not qua lify f o r
this. And tha t is, I guess, a departure from the federal
law which really ju st ta lked a bout cr imes of violence
.nvolving domestic violence. And this would specifically be
limited to domestic assault.
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SENATOR FLOOD: Okay. Thank you very much.

SENATOR BOURNE: Further questions for Mr. Conboy? Senator
P edersen .

SENATOR Dx. PEDERSEN: Thank you, Senator Bourne. One more,
Marty. In my...this might sound a little ridiculous but if
I were one of these ladies I would have a concealed weapon

my pu se and know how to use it. Okay? And, but it is a
ser ous question I have for you is if...are they p rotected
b y t h e ' ax f o r a con c e a l e d w e apon?

MARTY COWBOY: Wel l , I . .

SENA.OR Dx. PEDERSEN: A s fa r a s a p r os ec u t o r goe s ?

MAP..Y CONBOY: It cer tainly is the kind of thing that is,
because of the serious nature of the offense, as much as a
c r ; ; . ; n a 'aw can protect someone, just like these protection
orders xe've talked about. You know, they are certainly not
a guarantee of pr otection but t hey are the force of law
xh ch at least steps in and allows a peace officer to arrest
someone for a serious crime just for the possession of that
xeapon. We don't have to wait till they' re parked out in
fro..t or that, you know, they show up at work. If they' re
caught anywhere with that weapon...

SENATOR Dw. PEDERSEN: Well, I'm talking about one of the
vrc t zms he r e . Woul d t h e l aw cov er t h em fo r h av i ng a
concealed weapon themselves?

MARTY CONBOY: Oh, the victim for having a concealed...?

SENATOR Dw. PEDERSEN: Th e victim.

MAR.Y CONBOY: Under ou r current concealed weapon law, I
xould subm't that there is an exception in our s tat ute in
25-:202 :hat talks about concern about the safety of persons
and p sperry and although it also talks about employment I

' hat extended concern probably would be
ma e as an exception to o ur concealed weapon law

l n 3 .

:x. IE:ERSEN: So under the law if they were...let' s
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say you' re a cop in the Kwik Shop and you se e this l ady
getting her money out and she has a gun in there, you arrest
her. Do they actually put them in handcuffs and take them
away and t h e n t h e y ha v e t o pr ov e "theirselves" that they
were protecting themselves?

MARTY CONBOY: Yes , that is correct. It is an affirmative
defense so certainly they or their attorneys could submit
why they had it and that. would be subject to the charging
decision. But they would initially be arrested.

SENATOR Dw. PEDERSEN: But in most cases , pr obably th e
prosecutors would drop the charges and not file.

MAR.Y CONBOY: I was behind a woman at the metal detectors
at the courthouse recently, and the security people tapped
me on the shoulder and said, look at this, and she had a gun
zn her purse. And she was coming to a domestic violence
hea xng and was concerned about it and had good reason to
be. And u ltimately, we determined not to file charges but
she...they asked me what to do. I sa id, she needs t o be
c ted and the reports made and we can make sure that that' s
exactly what's going on because it's pretty difficult to
tell right on the spot. But once it was evaluated, that' s
e xact l y w h a t ha p p ened .

SENATOR Dw. PEDERSEN: T ha n k y o u .

SENATOR BOURNE: Further questions? Seeing none, thank you.

MARTY CONBOY: And I did have just a summary to hand out .
It's very brief, if I could.

SENATOR B OURNE:
s uppor t ?

CHARLIE VE NDITTE : ( Exh i b i t 22 ) Char l i e Ve nd i t t e . I n
addztxon to be ing a retired police officer from Omaha, I'm
a'so a member of the Domestic Violence Coordinating Council.
I do n ' t be l i eve I men t i on e d t h at ear l i er b ut I wan t ed t o
advise you of that.. Though this bill is short in
defznxtion, I thank it would have a great support from l aw
enforcement agencies around the state. And the reason I
bring that up zs currently, on the books, there are federal
l aws t hat wou l d go v e r n t hi s t ype o f ac t i v i t y b e i ng i l l eg a l .

Appreciate that. Next tes tifier in
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Unfortunately, as in the case that the vi ctim here t oday
described, for s everal months law enforcement authorities
have known that the p erson she h a s a protection order
against has 30 weapons in his residence. Those guns are
still there. Unfortunately, the o nly la w enforcement
authorities that can take ac tion on that are the federal
authorities, ATF -Alcohol, Tobacco, and Firearms unit. And
what we would like to see if this bill passes is this would
give the local authorities the authority they actually need
to go i nto the residence and remove those weapons. As the
victim stated here, she h as dealt with the local
authorities, they' re aware of it. ATF has been made aware
of it but the guns are still in the residence. So I believe
that on the l ocal level t his is wh a t l a w enforcement
agencies have needed. Sinc e t h e federal law went into
effect and I believe it was in 19 9 4 a n d t he Lautenberg
Amendment to the Constitution also ad vises t hat it' s
p erfe c t l y l eg a l f o r l a w e nf o r c e ment t o go i n and r emov e
these weapons. However, the federal authorities at this
time are the only ones that can do that so by passing this
b i l l you w o u l d g i v e l o ca l au t ho r i t i e s t he a ut h or i t y t o go i n
and remove the we apon w hich you' ve heard from statistics
here today and that information I' ve passed out to you
e arlier regarding domestic violence and firearms. Very
specific on details on the recipe for d eath and on e is
domestic violence offender in possession of firearms. So
I'd be glad to answer any questions.

SENATOR BOURNE: Thank yo u. Quest ions fo r Sergeant
Vendi t t e ? See i ng non e , t ha n k yo u .

CHARLIE VENDITTE: Tha n k you .

SENATOR BOURNE: Next testifier in support?

MARGARET BUCR: Chairman Bourne, members of the committee,
you know me as Margaret Buck, Senator Aguilar's legislative
a ide . Tod a y I ' m he r e a s an i nd i v i du a l , no t r epr es e n t i n g h i m
cr any particular organization. And my name is spelled
M-a-r-g-a-r-e-t B-u-c-k. I'm here to expound on what we' ve
talking abo ut, abo u t t h e fe deral firearms provi.sion.
Unfortunately, I'm uniquely qualified to ta lk ab out. it
because I'm t old I' m t h e on ly pe rson i n th e state to
actually get the U.S. Attorney General's Office to enforce
that provision. In 2001, after being attacked, I had a
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protection order against someone and I knew he had guns. He
never did any jail time until six months after the assault
when he uras convicted of that assault and hauled o ff fro m
the cour. room. During that time, he stalked and harassed me
and my best friend, and I knew he had rifles, shotguns, you
k now, a l l t ho s e t h i ng s . The l oca l po l i c e a nd t he Ne br a s k a
S tate Pat r o l wer e ve r y he l p f u l t o me i n p r ot ect i n g m e b o t h
at work a nd at home. B ut, aga in, they didn't h ave th e
a uthor i t y t o d o any t h i ng ab o u t t h e f i r ea r m s . They d i d n ' t
even know at that point how to tell me to go about g etting
it enforced. I think it was the Lancaster County Attorney's
Off i c e t h at f i n a l l y sugg es t ed t h at I t a l k t o t he
U.S. Attorney and so I did. And they set up a ser ies of
roadblocks that I considered somewhat of an obstacle course
t o get t his a ccomplished. First was th a t af ter t h e
protection order was gra nted, he ha d to prot est the
protec t i o n or d e r , ask f or a he ar i ng , an d p er so n a l l y bod i l y
show up in cou rt. That. happened. Th at doesn't usually
happen but. that happened in my case. So the next roadblock
was well, then I had to prove to them that he had the guns
in his possession immediately since the assault. I did n' t
l i .ve wi t h t he g u y . I d i dn ' t hav e a n y con t a c t wi t h t he g uy .
I had no idea how to do that but an idea came to me and I
called back to the Attorney General's Office and offered to
take them to his deer s tand o n opening day of hun ting
season. And they declined that offer but from that they
went to the Game and Parks and got his hunting application
on which he had to name a specific weapon that he was going
to use. They used that as a basis for a sea rch w arrant.
The guns w ere eventually confiscated. That was about five
months after the a ssault. Eventually, the grand j uzy
convicted him but, interestingly enough, it wasn't on my
pro ection order. It was because h e had had previous
pro ection ord ers a gainst him an d so he had be e n a
p roh i b i t e d pe r s o n f o r ye ar s , an d h e w a s s t i l l b uy i ng gun s
and am...o. It was a very interesting, frustrating, year-long
process. That sh ouldn't have to happen. The loc al
author t es knew what was going on. They worked with me on
almost a d a i l y ba s i s . I t wo u l d ha v e b e e n ve r y , v er y he l p f u l
for them to be able to do it on their own authority. I had
a comment to answer your question, Senator Pedersen. Last
year the domestic violence assault legislation that was
passed, pa r t o f t he emp ha s i s b eh i nd t ha t was t o g et
DV assau'.t defined, not just an other third, what did you
cal '. t ?
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SENATOR FLOOD: Third-degree assault.

MARGARET BUCK: Thi rd-degree assault. A n d the reason for
that is because when they do the background checks, i f it
shows up as just an assault that the State Patrol doesn' t
know whether domestic violence was involved or not. So we
wanted chat t o be spe cifically defined so that when they
apply for their next gun permit or whatever reason they go
through a background check it will show up as DV assault.

SENATOR Dw. PEDERSEN: Th a n k y ou .

SENATOR BOURNE: Th a n k yo u . Questions? Senator Flood.

SENATOR FLOOD : Thank you , Chairman Bourne. Just, real
quick, thank you for your testimony. How long did he...did
he go co jail under the federals?

MARGARET BUCK: He d i d . He . . .

SENATOR FLOOD: And how long was it for?

MARGARET BUCK: He d i d f i v e mon t h s i n a f ed er a l f ac i l i t y .

SENATOR FLOOD: Good for you.

MARGARET BUCK: After he got out of the state facility.

SENATOR FLOOD: T ha n k y ou .

SENATOR Dw . PEDERSEN: Any furt her que stions from the
comm tcee? Seeing no ne, t hank y ou, Mar garet. Next
t es t i f i er , pl e as e . Suppo r t .

CASSANDRA CATES: (Exhi bit 24) Hi, agai n, my name is
Cassandra C a t e s , C- a - t .-e-s. I won't repeat myself, just so
t ha t t hos e o f y ou w h o w e r e n ' t he r e kn o w . I hav e 11 p ol i ce
report.s outstanding. Seven crimes reported and pe nding.
This l aw wou l d g i v e t he p o l i ce t . h e a u t h o r i t y t o g o i n a nd
gec those guns that I talked about earlier. Right now they
don't feel they have the authority to do that. Secondarily,
to make t his violation a crime it will give him some jail
time, hopefully. And my ultimate g oal is to be safe,
secure, have m y family safe and secure so we need to give
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the law enforcement the authority and we need to make it a
crxme so there is a penalty for his actions.

SENATOR Dw. PEDERSEN: Thank you. Any questions from the
c ommit t e e ? I h ave one .

C ASSANDRA CATES: Um- h u m .

SENATOR Dw. PEDERSEN: Where do you live?

C ASSANDRA CATES: Om a h a .

S ENATOR Dw. PEDERSEN: Om a h a .

C ASSANDRA CATES: Um- h u m .

SENATOR Dw. PEDERSEN: Hav e the po lice...has your police
protection or sheriff, wherever you live, response time been
p ret t y g o o d f o r yo u ?

CASSANDRA CATES: Quite frankly, it f eels ve ry slow.
Generally, when I' ve had to call them I' ve been attacked so
I ' m hysterical. So I can't honestly answer that. It feels
like an eternity.

SENATOR Dw. PEDERSEN: So if you' re hysterical, I mean, it
does add to the length of the time.

CASSANDRA CATES: Yeah, it does, it does. They' ve been very
helpful when t hey' ve come. They' ve been thorough, I would
say. But, you know, the nature of the attacks are so severe
that I'm hysterical so I can't honestly answer.

SENATOR Dw. PEDERSEN: I want you to know you' ve been heard
today .

C ASSANDRA C A T ES :
o ppor t u n i t y . Yes .

S ENATOR Dw. PEDERSEN: Se nat o r Co m b s .

SENA.OR OMBS: I g ust want to thank you for coming. I t 's a
very brave thing because those of us who have b een abused
are the last ones to want to admit that we have been abused.
It's a very brave thing to do and I commend you for that and

I appreciate that. I ap preciate the
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also to Ma rgaret. And I know it's a very tough thing to
admit. but once we do then we can start getting help so I
thank you for that very brave thing to do. Thank you.

CASSANDRA CATES: Th a n k you .

SENATOR Dw. PEDERSEN: Any other qu estions from the
committee? Seeing none, thank you. Next person in support?
Sher i f f Du nn i n g .

T IM D UNNING: Good a f t er n o o n . T i m D u n n i n g , D o u g l a s C o u n t y
sheriff, also representing the Nebraska Sheriffs Association
on this particular bill. Charlie Venditte testified to what
I was going t.o add to this testimony but i n co nsu tation
with Marty Conboy we felt that there was an area that needed
to be clarified that Senator Flood had brought up earlier.
And I t h i n k t. h a t i s t ha t we ' r e m a k i n g i t op t i o na l i n o ne
bill and mandatory in another with regards to firearms. And
what we' re trying to accomplish is that the court may, after
a hearing and f inding that the r espondent represents a
credible threat, order the surrender of al l firearms and
firearm certificates. I f the r espondent is present at a
hearing, the court shall order firearms to be sur rendered
within 24 hours. If th e respondent is not present at the
hearing, the court shall order firearms to b e surrendered
wit h i n a B ho ur s . And I t h i nk t hat wa s t he po i n t t h at y ou
were making earlier. The court s hall order that the
respondent file a n affidavit within 72 hours, stating to
whom the firearms were sold o r wh ere the firearms are
located, and stating that the re spondent does not have
i mmediate access to or control over firearms. Allow s la w
enforcement agencies to charge a f ee fo r storage which
addresses the disposition and addresses the disposition of
unclaimed property and the right of the respondent to modify
the petition regarding firearms. This just gives local law
e nforcement the authority to enforce which i s already in
federal law, codifies federal law into state law. Gives
local law enforcement and prosecution an additional tool to
keep victims safe and alive. The time frame is important
because we know that the most serious assaults and m u rders
a re commi t t e d w i t h i n 7 2 hou r s o f r ece i v i ng p r o t e ct i on or de r s
and di s sol u t i on pa p e r s . The a f f i dav i t t ha t t h e b i l l wou l d
require the respondent to sign and file would be de veloped
by law e n forcement and th e vi ctims' services across the
sta e. Be happy to answer any questions you might have.
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S ENATOR Dw. PEDERSEN: Tha nk y ou, Sheriff Dunning. An y
questions f r o m t h e commit t ee? Seeing none, t h ank y ou , Nex t
t es t i f i e r xn s up p o r t .

M ATT KAHLER: Good afternoon. Again, Matt Kahler with t he
Douglas County Attorney's Office, K-a-h-1-e-r. I just
briefly, I'd like to point out that in a situation like this
with this statute, our of fice i s in ki n d of a uniq ue
posit.ion, perhaps a better position than the U.S. Attorney's
Office to p rosecute these types of cases. In Ms. Cates'
case, for example, I know that she's met with prosecutors rn
our office on several occasions. She had advocates with the
YWCA who are present here as well that have met with h er .
We are a ble t o receive reliable information from her with
respect to how many weapons he has, where he keeps them, and
we'd be able to prosecute these fairly easily compared to
other offices that have n o ex perience or connections
directly or otherwise to these victims. I think to create
this law t o coincide with the federal law would give our
office and law enforcement a tool in order to enforce these
quite easily once w e es tablish a re lationship with the
victim. And I think given the fact that many of these cases
seem to be one step away from a ho micide investigation I
think it's important that we have this tool to be ab:e to
take these weapons away from the defendants. Any quest ons?

Q uest i o n sSENATOR Dw. PEDERSEN: Thank yo u , Mr . Kah l er .
from the committee? Senator Flood.

SENATOR FLOOD: Thank yo u, Senator. Thank you for your
testimony. I don't think anybody on this committee is going
to drive home t onight and no t think a bout he r sa fety
tonight. Wh at kinds of...and I know that there's no amount
of resources in this state that are av ailable for every
specifrc situation. What can sh e do in the meantime to
increase her security because if we' re looking at so meone
that's a st e p aw ay fro m a homicide, do es sh e need to
relocate to a new residence or i ncreased police patrols?
What do you recommend to people?

MATT KAHLER: Well, unfortunately, her case is very...it's a
very severe case and I am familiar with some of the facts of
the various reports out there in her case. If she's an
example, an actual rare e xample o f so meone that's done
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possibly everything she can. She 's dealt with the police
directly. She has police contacts. Y advocates, she has
prosecutors that she has direct conta ct with.
Unfortunately, in her case, for one reason or another, the
defendant keeps bonding out despite, and right now I believe
t here ' s a Sl mi l l i on bon d , f or exa mp le , on t h i s p ar t i cu l ar
defendant. But he ...and that's as o f yesterday so the
judges at this point have increased the bond to th e po int
where, hopefully, we' ll be able to keep him incarcerated
whe.. we arrest him on that warrant but prior to that he has
been able to bond out in a matter of hours, my understanding
is, after being bonded in. As far as what she can do in the
meantime to en sure her sa fety and ot her victims in her
situation, I'm not sure what the answer i s be cause every
system that we' ve set up thus far has failed her in that
he's still out on the loose. He has all these r eports.
Someone wi th t his m any reports of d omestic violence,
especially against the same victim, should not be out on the
streets right now. It is just a situation where, and I
can't answer without having had direct experience with t.his
case but I don't know how to answer that other than h aving
her either stay with family members or stay somewhere uhere
he isn't able to f ind her right away e specially in a
si.tuation like there is right now where he's a fugitive, as
she stated earlier. And we have no true idea of wh ere h e
might be at. any moment.

SENATOR FLOOD: Can you ever...and I know the resources are
tight, you don't get the money from the state that you need.
But can you put a patrol officer outside of her house? Is
that an extreme measure? Has that ever happened before?

MATT KAHLER: We ' ve had cases before where police officers
h ave a . . . a n d I ' m n ot f ami l i a r wi t h t he t er m in o l o g y , b ut t hey
have increased patrols of certain homes. I do n't k now if
the pol ce have had that r ght now on her residence or not.
But there have been situations where we' ve requested and
rictims have requested extra patrols to go by her home but
I'm not sure if that's been used in this particular case.

SENATOR FLOOD: Tha n k yo u .

SENATOR Dw. PEDERSEN: Any oth e r questions from the
committee? Seeing none, thank you, Mr. Kahler.
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MATT KAHLER: Tha n k yo u .

SENATOR Dw. PEDERSEN: Next testifier in support?

NANCY LIVINGSTON: (Exhibit 25) Good afternoon. My name is
Nancy Livingston, L-i-v-i-n-g-s-t-o-n. I 'm the ad vocacy
coordinator at YWCA Omaha, Women Against Violence program.
I ' m here to sp eak in support of LB 632 by offering
information on h o w difficult it is to safety plan with
v ictims of domestic violence when guns are in the home a nd
there is n o re course to h ave them removed under current
state law. Held hostage by your abuser who has ac cess t o
guns is t errorizing. He ld hostage by your abuser who has
access to guns and is a member of law enforcement adds a new
dimension of terror for a victim of domestic violence. As
an advocate working with victims of domestic violence, when
I encounter a victim whose abuser is with law enforcement, I
cringe because I know the barriers that the victim faces
w th safety planning. Ca ll the police? He is the police.
Have him arrested? Responding officers may invoke the code
of science. Ta ke him to court? It's your word against an
officer, and he knows the system. A w oman I worked with
several years ago was married to an Omaha police officer and
made a de cision to leave an abusive relationship. He had
access t o g u n s 2 4 h o ur s a d a y s e ven d ays a w e ek , a n d h e made
sure she was well aware of this since he was assigned to the
precinct that patrolled her neighborhood. S h e thought she
could reach out to the court system like any other victim of
domestic violence but she was wrong. She tried three times
to attain an order of protection and was denied three times.
Her affidavits were well written, documenting physical abuse
a nd t h r e a t o f i mm i n en t ha r m a s r eq u i r e d by s t a t e s t at u t e .
Was she den>ed a protection order because the officer's job
cou'd be at jeopardy if the order was signed and a violation
occurred? Wa s she denied because the judge assumed the
off'cer would be assigned to desk duty, unable to carry a
service weapon? I'm sure all played a part in the decision
not to grant her a protection order. With t he
implementation of LB 632, a mechanism will be in pl ace to
evaluate law enforcement officers as to their psychological
hea'th without leaving this discretion up to a judge when a
protection order is app lied for. Safet y planning with
domestic violence victims is always determined by the risks
t.hey face with t heir abusers and also what personal and
pub' ic resources are available. When guns are mentioned, as
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advocates we try to incorporate that i nformation into as
many resources as p ossible. If a weapon was used to
threaten or terrorize, we explain the importance of t hat
i n f o r mat i o n i n an a f f i dav i t f o r an o r der o f pr o t e ct i o n .
When making a police report, we encourage the information
about guns to be reported to the responding officer. During
prosecution we str ess th e im portance that the co unty
attorney is reminded about the weapon so the judge is aware,
a l l w i t . h t h e i nt e nt of hav i ng so meone t ak e no t i ce o f t he
guns and for someone to remove them but no one seems to know
how to do this. Wit h LB 632, the state will mirror what
federal law states is illegal and will take guns out of the
hands of t hose who are terrorizing victims in our state.
T hank yo u .

SENATOR Dw. PEDERSEN: Thank you, Ms . Livingston. Any
questions from the committee? I might add before you leave,
compl'ments to your o rg anization. I' ve be en in this
business of drug and alcohol counseling for many yea rs.
I' ve referred many people to you and not just victims but
m ne has been mostly perpetrators, and you do a go od j ob
wit h t hem t oo .

NANCY LIVINGSTON: Thank you very much, Senator.

SENATOR Dw. PEDERSEN: You bet. Thank you. Next testifier
in support? (See also Exhibit 26)

TARA MUIR: (Exhibit 27) Good a fternoon, Chairman and
committee members. My name is Tara Muir, T-a-r-a M-u- i-r.
I 'm t h e l eg a l d i r ec t or f o r t he Ne br a s k a Dom e s t i c Vi ol en ce
Sexual Assau l t Coa l i t i on . Th e co a l i t i on sup p o r t s LB 6 3 2 i n
creating these offenses that have long b een in place in
federal law. Last year in Nebraska, outside the Omaha area,
the network of programs an d shelters s erved over 7,000
v ictims. These stats also reflect that in 157 incidents o f
abuse, a gu n was used. This means that about every other
day in our state...these aren't national statistics, but in
our state a gun is used by a batt erer to con trol,
manipulate, or terrorize a vic tim of dom estic violence.
Keep in mind th ese ar e numbers only those we know about.
There are more who do not come to our programs. I train
advocates and interested groups across the state about our
l aws that impact victims. Last summer I traveled all ove r
the state an d in t o small to wns with the Nebraska State
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Patrol's domestic violence program director to train on the
new laws enacted last year in the 2004 session. One new law
we did t rain o n was 29-440 where incident to a domestic
assault arrest, a peace officer shall seize all weapons that
are alleged to have been involved or threatened to be u sed
and may seize any firearm and ammunition in plain view or
discovered pursuant to a search. During our training some
felt taking away hunting firearms was inappropriate and too
severe a penalty. While we understand people in Nebraska
have strong attachments to hunting because many grew up with
hunting as a family activity and many continue the tradition
with f a mi l y a nd f r i end s . Howev er , du r i ng t he se same
t r a ' n i n g s a couple of p rosecutors and law enforcement
officers were willing to say one loses the privilege to hunt
when you commit these crimes and we agree. I do have some
s tatistics attached to my testimony about the da ngers o f
guns in the hands of abusers and the escalation of violence.
I wanted to make a couple of extra comments since I have
some time. Federal law does infer that there must be a
hearing before the firearms are supposed to be taken away.
And that's why in LB 633 we wanted to be very clear that a
pla'ntiff can request a hearing so that that's no bypassed
by a batterer who does not request a hearing. That criteria
will be satisfied so we included it in LB 633. And just on
a last note, our c riminal justice system, unfortunately,
of te n f ai l s a l ot o f v i c t i ms . The c har g e s ar e d r opp e d , t h e
charges are reduced and little or no jail time is sentenced
if they are convicted. So we' re here and we s quirm under
the system we' re in to try and provide safety like we' ve
been talking about for the woman who h a s to go back t,o
Omaha. So we just nope you take really good, serious, long
look at these laws we' ve put before you this whole session
a nd pass s ome good o n es . Th a n k y o u .

SENATOR Dw. PEDERSEN: Tha nk you, Ms. Muir. Any questions
from the committee? Seeing none, thank you. Next test'fier
in support? Commissioner Borgeson, good to have you.

M ARY ANN BQRGESON: (Exh i b i t 2 8) Tha n k yo u . Good a f t e r no o n ,
Senators. My name is Mary Ann Borgeson. I a m a
commissioner for Douglas County and employee for Alegent
Health Systems and the chairperson of the Domestic Violence
Coordin a i ng C o u n c i l . I wo ul d l i k e t o t a ke t h i s opp o r t un i t y
to thank Senator Pahls for introducing this legislation and
thank Senator Bourne and the committee for allowing t hese
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bills to b e heard today. I ap preciate the opportuni y to
testify in support of these two very important domestic
v olence bills, LB 632 and LB 633. The Domestic Violence
Coordinating Council has been working as a collaborative
group on domestic violence legislation for over five years
and specxfxcally on these two bills for over two years. We

v ariety of organizations. These bills h ave i nput a nd
feedback from prosecutors, family law attorneys, police and
sheriffs, probation officers, doctors and nu rses, v ictim
service providers, civic leaders, and more. We as a
community as a state have certainly made great strides in
addressing domestic violence. We are making a difference in
people's lives but the work is not done. We need to remain
focused and on course to continue improving how w e ha ndle
and address domestic violence. These bills surely don' t
solve all the problems but they address gaps that currently
exist in law en forcement, prosecution, and the courts in
Nebraska. If the committee has concerns about any language
or even sections in the bills, we ask that you work with us
t o mod i f y , r ev i se , or f i ne t un e t he b i l l s a s se en f i t . I
think you' ve heard today that even as late this afternoon we
were working with o rganizations to make sure that the
concerns and language of the bills have been changed so that
there would be support for them. So we' re here to ask you
as committee members to do that and we hope and request that
you will d o th a t a n d then move the legislation forward.
T hank y o u .

have had the involvement of numerous individuals from a wide

SENATOR Dw. PEDERSEN:
from the co mmittee?
t oo .

Thank you , N a r y A n n. Any qu es t i on s
Seeing none , t ha n k y o u f o r yo u r wor k

VARY ANN BORGESON: Th a n k you .

SENATOR Dw. PEDERSEN: Are there any o t her tes tifiers i n
support? Are the re a n y testifiers in opposition? Any
testifiers in neutral? Senator Pahls to close. He waiv es
clos>no. That wil l cl ose the hearing on LB 632 and the
h earing of our bills for today are completed. (See als o
Exhi b i t 2 9)


